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The right to use and enjoy, and to acquire and sell, one's property, is a fundamental right protected by state and Federal 


Constitutions. ! However, the United States Constitution does not itself create property rights. The Federal Constitution, 


designed as a charter of negative liberties, generally does not impose any affirmative duty on the federal or state governments 


to provide services or procedural protections to rights in property.” Property interests for due process purposes are created 


and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law- 


rules or understandings that secure certain benefits and that support claims of entitlement to those benefits.“ However, the Fifth 


Amendment to the Constitution does prevent the federal government or its agencies from depriving any person of his or her 
property without due process of law; and the 14th Amendment and all the various state constitutions prevent any action by a 


state which would accomplish such deprivation." 





Practice Tip: 


The due process guarantee as it relates to property rights raises two questions: first, what is property, and second, what is a 
deprivation. Although as an abstract matter these questions seem distinct, in the cases it is very difficult to determine whether a 
decision turned upon the "property" question or upon the "taking" question. In general, however, what is due process in a procedure 
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affecting property interests must be determined by taking into account the purposes of the procedure and its effect upon the rights 


asserted and all the circumstances which may render the proceeding appropriate to the nature of the case. 
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The inhibition against taking property without just compensation has been deemed applicable in contexts other than the field of 


eminent domain.’ There is an important distinction between liberty and property with respect to the protection included in the 


14th Amendment as far as the persons who may invoke the constitutional guarantees of due process are concerned; for although 


corporations cannot invoke the "liberty" concept for their own protection, since they are not natural persons,’ they are fully 


entitled to the protection of the Due Process Clause in their property or their property rights.” 
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"Property" in the constitutional sense means not tangible property itself but rather the right to possess, use, enjoy, and 


dispose of property.! Individuals have a right to own and enjoy private property; and property owners have a right under the 


Federal Constitution not to have the government physically occupy their property without due process of law or without just 


compensation.” The bundle of venerable rights associated with property is strongly protected in state constitutions and must be 


trod upon lightly, no matter how great the weight of other forces.4 





Observation: 


A state constitutional provision which guarantees the right to acquire and possess property does not impose upon the state 
government any affirmative obligation to finance housing for homeless persons? or to provide them with emergency shelter 


assistance. 
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The right of property has been described as a fundamental,’ natural,® inherent,” and inalienable right. !° It is sometimes 


characterized judicially as a sacred right, !! the protection of which is one of the most important objects of government. 12 Tt is 
said that the right of property lies at the foundation of our constitutional government and is necessary to the existence of civil 


liberty and free institutions, 13 and that such right is essential in our conception of freedom. a 


A provision of a state constitution, declaring the inherent rights of mankind, protects the citizen's right to the enjoyment of 
private property, and governmental interference with this right is circumscribed by the due process provisions of the Fifth and 


14th Amendments to the United States Constitution. !> The constitutional prohibition against the deprivation of property without 
p g p property 


due process of law reflects the high value, embedded in constitutional and political history, that is placed on a person's right to 


enjoy what is his or hers free of any unreasonable governmental interference. i 


Practice Tip: 


While property ownership is clearly one factor to be considered in determining whether an individual's rights have been violated, 
property rights are neither the beginning nor the end of the inquiry. Other factors to be weighed include whether a defendant has 
possessory interest in the things seized or the place searched; whether the defendant has a right to exclude others from that place; 


whether the defendant has exhibited subjective expectations that the place would remain free from governmental invasion; whether 
17 


the defendant took normal precautions to maintain his or her privacy; and whether the defendant was legitimately on the premises. 





Due process is not denied by a statute which secures complete protection of property rights only so long as the property rights 


require the protection!® or continue to exist. ° 
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A property owner generally has the constitutional right to make any use of their property they desire so long as they do not 


endanger or threaten the health and safety of the general public.! While the right to use one's own real property as one sees fit is 
a property right fully protected by the due process clauses of the state and Federal Constitutions, such use is subject to the proper 


exercise of local police powers.” However, at least in some jurisdictions, the right to use lawfully regulated property as one 


wishes is not deemed a fundamental right.> The right to freely alienate real property has also been termed not a "fundamental 


right" that calls for the application of strict scrutiny." While the constitutional guarantees with reference to the enjoyment of 


property should remain stable, it is equally true that they are not so rigid that they should not, within the realm of reasonableness, 


bend to accommodate the public welfare and the well-being of the whole people.» 





Observation: 


Where one piece of property is subject to the police power of two municipalities, the constitutional right as owner of that property 


to use and enjoy it however one sees fit must prevail with respect to a competition between the municipalities over application of 


their police powers to the property.° 
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Property rights are subject to reasonable regulation to promote the general welfare. ’ Furthermore, if Congress or a state 
legislature creates a property right, they perforce have broad powers to limit that right; anyone accepting the property would 


of necessity take subject to those limitations. 
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The constitutionally protected right of a property owner to do as they see fit with their own property is not absolute! but is 
subject to such reasonable restraints and regulations established by law as the legislature, under governing and controlling power 


vested in it by the constitution, may think necessary and expedient.” A constitutional provision stating that private property 
shall ever be held inviolate but subservient to the public welfare requires that legislation must be reasonable, not arbitrary, and 


must confer upon the public a benefit commensurate with its burdens upon private property.> There is, for instance, no general 
constitutional right to be free from all changes in land use laws,* and there is no constitutionally protected right to the most 


profitable or the most desirable use of real property. A state elective share statute, in permitting a decedent's spouse to accept 
a statutory share rather than a testamentary share of a decedent's estate, is rationally related to the legitimate legislative purpose 
of safeguarding the public welfare and thus does not violate the state constitutional provision protecting possession of property; 
the statute seeks to provide a surviving spouse with a minority of a decedent-spouse's assets in the event the surviving spouse 


does not receive as much through the testamentary disposition.° The rights attendant with ownership of property do not include 
the right to be free from all government interference with the uses to which an owner puts his or her property or condition in 
which he or she maintains it, and thus requiring compliance with state and local building codes and injunctions does not deprive 


a property owner of any property rights. ’ 
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Aside from specific constitutional limitations, private property is subject to the limitation which commands each person to use 


his or her own property so as not to injure such person's neighbor,® and to three rights of government:” (1) the right of eminent 


domain, ° (2) the right of taxation, "and (3) the right to exercise the police power. 
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The word "property" in the 14th Amendment embraces all valuable interests which a person may possess outside of himself 
or herself—outside of life and liberty. | It is more than the mere thing which a person owns; it includes the right to acquire, 


use, and dispose of it, and the Constitution protects these essential attributes.” The right of property has been also defined as 
the right to acquire, possess, and enjoy particular things and objects in any way consistent with the equal rights of others and 


the just exactions and demands of the state.” 


In applying the Due Process Clause, different kinds of property are not distinguished.* Property interests subject to procedural 
due process protection are not limited by a few rigid, technical forms; rather, "property" denotes a broad range of interests 


that are secured by existing rules or understandings.> In order to constitute a property right for purposes of due process, one 
must have a current valid expectation, based on the government's implied promise to continue this entitlement, in an important, 


personal, monetizable interest.° 





Observation: 


WESTLAW 


§ 632. What is property in context of constitutionally..., 16B Am. Jur. 2d... 


The definition of property may turn on a question of state law, but if the property interest is found to exist, the question of what 


process is due is a matter of federal law.’ 
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The types of property rights which are protected by the guarantee of due process are varied and may take many forms.! The 
guarantee refers to the right to acquire and possess the absolute and unqualified title to every species of property recognized 


by law with all the rights incidental thereto.” It relates not only to those tangible things of which one may be the owner but to 


everything which he or she may have of an exchangeable value.’ The 14th Amendment's protection of "property" does not only 
safeguard the rights of undisputed ownership but also extends protection to any significant property interest, including statutory 


entitlements.* No question of real? and personal? property. However, the property interests protected by procedural due process 
extend well beyond actual ownership of real estate, chattels, or money,’ and it is when the question arises with respect to the 


less tangible forms of property that an inquiry as to what is property must be made.® 
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To constitute a violation of the provision against depriving any person of his or her property without due process of law, it should 
appear that such person has a property interest in the particular thing of which he or she is alleged to have been deprived.” It is 


only a vested right which cannot be taken away except by due process of law. 10 To havea property interest in a benefit protected 
by procedural due process, a person must have more than an abstract need or desire for it, and he or she must have more than 


a unilateral expectation of it; in short, he or she must have a legitimate claim of entitlement to it.!! Procedural requirements 
ordinarily do not transform a unilateral expectation into a protected due process property interest in a government benefit; only 
if procedural requirements amount to a significant substantive restriction on decision-making do they give rise to a protected 


property interest. 12 


Observation: 


Just as a state may create a property interest that is entitled to constitutional protection, the state has power to condition a permanent 


retention of that property right on the performance of reasonable conditions that indicate a present intention to retain interest. E 





It has been held, though there is also some authority to the contrary, that a public office is not property within the meaning of the 


federal constitutional provision against deprivation of property without due process of law. i However, reputation alone, apart 
from some more tangible interests such as employment, is not "property" by itself sufficient to invoke the procedural protection 


of the Due Process Clause. 15 Likewise, there are certain things which a person may own but in which there are no property 
rights recognized by the Constitution. 16 The constitutional protection of property rights is not to be unduly extended to tenuous 


interests that may vanish even without legal interference. t 


Certain privileges as to which a qualified right of property may be recognized are inherently subject to legislative regulation and 
no such vested right in them exists as will prevent the legislature from withdrawing such privileges from those who previously 


enjoyed them.!® Licenses and permits generally are not considered property in any constitutional sense. |” Accordingly, the 
revocation of such qualified rights does not amount to a deprivation of property without due process of law.?° The separate 
character of property acquired during marriage by gift, devise, or descent is constitutional in nature, however.”! Generalized 


environmental concerns do not constitute property or liberty interests requiring the protection of the Due Process Clause.” 


However, statutory entitlement to receipt of an educational assistance allowance under a federal statute does constitute a 
"property right" protected by the Due Process Clause.” The right of a creditor to collect a garnishment is "a significant property 
interest" protected by the Due Process Clause of the 14th Amendment.” Likewise, the right to practice law is a valuable property 
right which can be denied only by due process of law.” 
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An owner cannot be deprived of any of the essential attributes which belong to the right of property. Included within the right 


5 


of property which is constitutionally protected are the rights to acquire,” possess,” hold, enjoy,’ use, manage,° insure,’ defend 


and protect,® and improve” property, and the right to devote property to any legitimate use. ! Indeed, the substantial value of 
property lies in its use; if the right of use is denied, the value of the property is annihilated and ownership is rendered a barren 


right. l1 The constitutional right to acquire, possess, and protect property is not limited to any particular amount of property. i 
A very important incident of the right of property is the right to dispose of it.'> The right to buy, sell, barter, and exchange 
property is a necessary incident to its ownership and, subject to reasonable regulation, is as much protected by the constitution 


as is the ownership itself; !4 similarly protected is the right to enter into contracts in relation to property. = However, the right 


to will or inherit property usually has been held not be a constitutionally protected property right. 16 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 


WESTLAW 


§ 634. Particular property rights in context of..., 16B Am. Jur. 2d... 


o N A U 


10 


11 
12 
13 


14 


15 
16 


Coffeyville Vitrified Brick & Tile Co. v. Perry, 69 Kan. 297, 76 P. 848 (1904); Wright v. Hart, 182 N.Y. 
330, 75 N.E. 404 (1905) (overruled in part on other grounds by, Klein v. Maravelas, 219 N.Y. 383, 114 N.E. 
809 (1916)). 

Cap F. Bourland Ice Co. v. Franklin Utilities Co., 180 Ark. 770, 22 S.W.2d 993, 68 A.L.R. 1018 (1929); State 
v. City of Stuart, 97 Fla. 69, 120 So. 335, 64 A.L.R. 1307 (1929); Scottish American Mortg. Co. v. Minidoka 
County, 47 Idaho 33, 272 P. 498, 65 A.L.R. 663 (1928); Honomichl v. Valley View Swine, LLC, 914 N.W.2d 
223 (Iowa 2018); Kenton & Campbell Benev. Burial Ass'n v. Goodpaster, 304 Ky. 233, 200 S.W.2d 120 
(1946); Malone v. City of Omaha, 294 Neb. 516, 883 N.W.2d 320 (2016); Loundsbury v. City of Keene, 
122 N.H. 1006, 453 A.2d 1278 (1982); Appeal of Perrin, 305 Pa. 42, 156 A. 305, 79 A.L.R. 912 (1931). 
Johnson v. Lower Elwha Tribal Community of Lower Elwha Indian Reservation, Washington, 484 F.2d 200 
(9th Cir. 1973); Honomichl v. Valley View Swine, LLC, 914 N.W.2d 223 (Iowa 2018); Loundsbury v. City 
of Keene, 122 N.H. 1006, 453 A.2d 1278 (1982). 

Sterling v. Constantin, 287 U.S. 378, 53 S. Ct. 190, 77 L. Ed. 375 (1932); Honomichl v. Valley View Swine, 
LLC, 914 N.W.2d 223 (Iowa 2018); Labrayere v. Bohr Farms, LLC, 458 S.W.3d 319 (Mo. 2015); Grondin 
v. Town of Hinsdale, 122 N.H. 882, 451 A.2d 1299 (1982); City of Akron v. Chapman, 160 Ohio St. 382, 
52 Ohio Op. 242, 116 N.E.2d 697, 42 A.L.R.2d 1140 (1953); Township of Exeter v. Zoning Hearing Bd. of 
Exeter Tp., 599 Pa. 568, 962 A.2d 653 (2009). 

Labrayere v. Bohr Farms, LLC, 458 S.W.3d 319 (Mo. 2015). 

Schafer v. Haller, 108 Ohio St. 322, 1 Ohio L. Abs. 485, 140 N.E. 517, 30 A.L.R. 1378 (1923). 

Kusnetzky v. Security Ins. Co., 313 Mo. 143, 281 S.W. 47, 45 A.L.R. 189 (1926). 

Kentucky Fried Chicken of Cal., Inc. v. Superior Court, 14 Cal. 4th 814, 59 Cal. Rptr. 2d 756, 927 P.2d 1260 
(1997); Loundsbury v. City of Keene, 122 N.H. 1006, 453 A.2d 1278 (1982); State v. Webber, 85 Or. App. 
347, 736 P.2d 220 (1987); Sammons v. American Auto. Ass'n, 912 P.2d 1103 (Wyo. 1996). 

White Bros. & Crum Co. v. Watson, 64 Wash. 666, 117 P. 497 (1911). 

State of Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S. 116, 49 S. Ct. 50, 73 L. Ed. 210, 86 
A.L.R. 654 (1928); Terrace v. Thompson, 263 U.S. 197, 44 S. Ct. 15, 68 L. Ed. 255 (1923); City of Akron 
v. Chapman, 160 Ohio St. 382, 52 Ohio Op. 242, 116 N.E.2d 697, 42 A.L.R.2d 1140 (1953). 

City of Akron v. Chapman, 160 Ohio St. 382, 52 Ohio Op. 242, 116 N.E.2d 697, 42 A.L.R.2d 1140 (1953). 
Hamilton v. Williams, 145 Fla. 697, 200 So. 80 (1941). 

Terrace v. Thompson, 263 U.S. 197, 44 S. Ct. 15, 68 L. Ed. 255 (1923); Malone v. City of Omaha, 294 Neb. 
516, 883 N.W.2d 320 (2016) (right to sell); National City Bank of New York v. Del Sordo, 16 N.J. 530, 
109 A.2d 631 (1954); City of Akron v. Chapman, 160 Ohio St. 382, 52 Ohio Op. 242, 116 N.E.2d 697, 42 
A.L.R.2d 1140 (1953). 

Metropolitan Trust Co. v. Jones, 384 Ill. 248, 51 N.E.2d 256, 149 A.L.R. 1416 (1943). 

An individual's right to dispose of private property is subject to reasonable statutory restrictions and the 
reasonable exercise of the police power. Lakeside Imports, Inc. v. State, 639 So. 2d 253 (La. 1994). 

§ 640. 

Am. Jur. 2d, Wills § 48. 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 635. What is a deprivation of constitutionally guaranteed..., 16B Am. Jur. 2d... 


16B Am. Jur. 2d Constitutional Law § 635 
American Jurisprudence, Second Edition May 2021 Update 


Constitutional Law 

Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; Lonnie E. Griffith, Jr., J.D.; Janice 
Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, 
Inc.; Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 


IX. Fundamental Constitutional Rights and Privileges 
C. Particular Fundamental Constitutional Rights 
3. Property 


a. Meaning and Import of Property and Property Rights 


§ 635. What is a deprivation of constitutionally guaranteed property rights 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Constitutional Lawi1109 to 1111 


A.L.R. Library 


Validity and construction of law regulating conversion of rental housing to condominiums, 21 A.L.R.4th 1083 





Both state and Federal Constitutions preclude the government from asserting summary authority over the property of persons, 


and any deprivation of property must be accomplished in accordance with due process of law.! Although the United States 
Constitution does not contain any definition of the word "deprive" as used in the 14th Amendment, because the constitutionally 


protected right of property is not unlimited,” it follows as a matter of fundamental logic that not every regulation of the right? 


and not every act affecting the right amounts to a deprivation. The failure to give notice when none is required by constitution 
or statute is not, normally, a denial of due process, nor is it the deprivation of any of the bundle of rights incident to the 


ownership of private property.’ The retroactive application ofa social security benefit change which reduces benefits for retirees 
who earn both covered and noncovered wages does not constitute an unconstitutional deprivation of property.° Burdens and 


expenses may within reasonable and constitutional limits be imposed on property,’ and emergency invasions or limitations of 
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the use of property have been sustained.® However, the concept of "confiscation" of private property is at odds with the Due 


Process Clause of the Fifth Amendment.” Property rights are unwarrantedly infringed by requiring them to yield to the exercise 
of First Amendment rights under circumstances where adequate alternative avenues of communications exist because such 


accommodation diminishes property rights without significantly enhancing the asserted right of free speech. !? Thus, a law is 
considered as being a deprivation of property within the meaning of this constitutional guarantee if it deprives an owner of one 
of its essential attributes; |! destroys or impairs its value; !? restricts or interrupts its common, necessary, or profitable use; ! 
hampers the owner in the application of it to the purposes of trade; or imposes conditions upon the right to hold or use it and 
thereby seriously impairs its value. 14 The imposition of unreasonable conditions upon the use of property is an unconstitutional 
deprivation because it deprives the owner of his or her property, even without any actual taking. 19 Any significant taking of 
property by the state is within the purview of the Due Process Clause of the 14th Amendment; !® as long as a property deprivation 


is not de minimis, its gravity is irrelevant to the question whether account must be taken of the Due Process Clause. " 


The duration of any potentially wrongful deprivation of a property interest under a state's procedures is an important factor in 
assessing the impact of official action on the private interest involved for purposes of determining the process due under the 


Due Process Clause of the 14th Amendment, ! but it is not decisive of the basic right to a prior hearing of some kind.!? A 


temporary, nonfinal deprivation of property is a "deprivation" in the terms of the 14th Amendment.”° 
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Com'n, 2 F.3d 48 (4th Cir. 1993); Chacon v. Granata, 515 F.2d 922 (5th Cir. 1975); Thrasher v. Barrick, 986 

F.2d 1246, 1 A.D.D. 737 (8th Cir. 1993); Housing Authority of City of Fort Collins v. U.S., 980 F.2d 624 

(10th Cir. 1992); Blankman v. County of Nassau, 819 F. Supp. 198 (E.D. N.Y. 1993), aff'd, 14 F.3d 592 (2d 

Cir. 1993); State v. Lewis, 406 A.2d 886 (Me. 1979). 

A motel owner-operator is not deprived of property under the U.S. Const. Amend. V by the loss of his 

"right" to select his guests free from governmental regulation by the Civil Rights Act of 1964, which forbids 

discrimination or segregation on the grounds of race, color, religion, or national origin in certain places of 

public accommodation affecting commerce. Heart of Atlanta Motel, Inc. v. U. S., 379 U.S. 241, 85 S. Ct. 

348, 13 L. Ed. 2d 258 (1964). 

Evans v. Burruss, 401 Md. 586, 933 A.2d 872 (2007). 

Fernandez v. Barnhart, 200 Fed. Appx. 325 (Sth Cir. 2006). 

§ 388. 

Block v. Hirsh, 256 U.S. 135, 41 S. Ct. 458, 65 L. Ed. 865, 16 A.L.R. 165 (1921). 

Zschernig v. Miller, 389 U.S. 429, 88 S. Ct. 664, 19 L. Ed. 2d 683 (1968). 

The Federal Constitution protects against the confiscation of private property or the income therefrom. 

Lindsey v. Normet, 405 U.S. 56, 92 S. Ct. 862, 31 L. Ed. 2d 36 (1972). 
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Lloyd Corp., Limited v. Tanner, 407 U.S. 551, 92 S. Ct. 2219, 33 L. Ed. 2d 131 (1972). 

Indian Refining Co. v. Ambraw River Drainage Dist., 1 F. Supp. 937 (E.D. Ill. 1932); Capital Gas & Electric 
Co. v. Boynton, 137 Kan. 717, 22 P.2d 958 (1933); State v. Johnson, 265 A.2d 711, 46 A.L.R.3d 1414 (Me. 
1970); Henderson v. City of Greenwood, 172 S.C. 16, 172 S.E. 689 (1934); Bountiful City v. De Luca, 77 
Utah 107, 292 P. 194, 72 A.L.R. 657 (1930); Inman v. Sandvig, 170 Wash. 112, 15 P.2d 696 (1932). 

State v. Johnson, 265 A.2d 711, 46 A.L.R.3d 1414 (Me. 1970); Henderson v. City of Greenwood, 172 S.C. 
16, 172 S.E. 689 (1934); Bountiful City v. De Luca, 77 Utah 107, 292 P. 194, 72 A.L.R. 657 (1930); Inman 
v. Sandvig, 170 Wash. 112, 15 P.2d 696 (1932). 

C. F. Lytle Co. v. Clark, 491 F.2d 834 (10th Cir. 1974); State v. Johnson, 265 A.2d 711, 46 A.L.R.3d 1414 
(Me. 1970). 

The rezoning of buildable private parks exclusively as parks open to the public, through the device of floating 
development rights severed from real property and made transferable to another section of mid-Manhattan, 
constituted a deprivation of property rights without due process of law. Fred F. French Investing Co., Inc. v. 
City of New York, 39 N.Y.2d 587, 385 N.Y.S.2d 5, 350 N.E.2d 381 (1976). 

East Coast Lumber Terminal v. Town of Babylon, 174 F.2d 106, 8 A.L.R.2d 1219 (2d Cir. 1949); State v. 
Johnson, 265 A.2d 711, 46 A.L.R.3d 1414 (Me. 1970); Bountiful City v. De Luca, 77 Utah 107, 292 P. 194, 
72 A.L.R. 657 (1930); Inman v. Sandvig, 170 Wash. 112, 15 P.2d 696 (1932). 

East Coast Lumber Terminal v. Town of Babylon, 174 F.2d 106, 8 A.L.R.2d 1219 (2d Cir. 1949). 

North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 95 S. Ct. 719, 42 L. Ed. 2d 751 (1975); 
Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556, 10 U.C.C. Rep. Serv. 913 (1972). 
Ingraham v. Wright, 430 U.S. 651, 97 S. Ct. 1401, 51 L. Ed. 2d 711 (1977); Goss v. Lopez, 419 U.S. 565, 
95 S.Ct. 729, 42 L. Ed. 2d 725 (1975). 

Mackey v. Montrym, 443 U.S. 1, 99 S. Ct. 2612, 61 L. Ed. 2d 321 (1979). 

Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556, 10 U.C.C. Rep. Serv. 913 (1972). 
Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556, 10 U.C.C. Rep. Serv. 913 (1972); City of 
Norwood v. Sheen, 126 Ohio St. 482, 186 N.E. 102, 87 A.L.R. 1375 (1933); State ex rel. Payne v. Walden, 
156 W. Va. 60, 190 S.E.2d 770 (1972). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawijj=r1 109 


A.L.R. Library 


Validity and construction of statute or ordinance providing for repair or destruction of residential building by public 
authorities at owner's expense, 43 A.L.R.3d 916 





The state or federal government, under the police power, may order the destruction of private property in a proper case.! A 
reasonable regulation under the police power is not a violation of the due process guarantee, even though property in whole or 


in part is taken or destroyed,” without compensation.” 
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Footnotes 
1 Miller v. Schoene, 276 U.S. 272, 48 S. Ct. 246, 72 L. Ed. 568 (1928); City of Shreveport v. Kansas City, S. 
& G. Ry. Co., 167 La. 771, 120 So. 290, 62 A.L.R. 1512 (1929). 
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As to interference with property rights by means of exercise of police power, see §§ 383 to 388. 

Terrace v. Thompson, 263 U.S. 197, 44 S. Ct. 15, 68 L. Ed. 255 (1923). 

Allegations that city violated a vessel owner's substantive due process rights with the city's cleanup program, 
which identified boats considered ugly and seized and destroyed those boats without giving their owners 
notice or an opportunity to contest their removal or destruction, failed to state a substantive due process 
violation against the city and city marine patrol officers. Hoefling v. City of Miami, 811 F.3d 1271, 93 Fed. 
R. Serv. 3d 1022 (11th Cir. 2016). 

Pennsylvania R. Co. v. Ewing, 241 Pa. 581, 88 A. 775 (1913). 
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A.L.R. Library 


Validity and application of statute authorizing forfeiture of use or closure of real property from which obscene materials have 
been disseminated or exhibited, 25 A.L.R.4th 395 





Where necessary to ensure the public safety, the legislature may under its police power authorize municipal authorities 
summarily to seize and destroy property without legal process or previous notice to the owner. l So far as property is dangerous to 


the safety or health of the community, due process of law may authorize its summary seizure and destruction.” However, in any 
case in which the property may have a lawful use or in which a fair question arises as to whether the property is such as should 


be seized or destroyed, a notice and hearing are necessary.” Property which is inoffensive and harmless can be condemned or 


destroyed only by legal proceedings with due notice to the owner." 
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Private property enjoys no constitutional privilege when it is knowingly used to defy a state's criminal laws.° With respect to 
the necessity of affording a notice or hearing before destroying or seizing property used for an unlawful purpose, a distinction 
has been drawn between property which may be innocently used and that which is incapable of any except an illegal use. While 
in the exercise of the police power the legislature has authority to declare property which may be used only for an unlawful 
purpose to be a public nuisance and authorize it to be abated summarily, if property which is innocent in its ordinary and proper 
use has been used for an unlawful purpose, it is beyond the power of the legislature to order its summary forfeiture to the state 


as a penalty or punishment for such unlawful use without giving its owner an opportunity for a hearing. 


There is no constitutional objection to enforcing a penalty by forfeiture of the offending article.’ Some articles may be incapable 
of any lawful use and the legislature may make the mere possession of them illegal. In this class fall burglars’ tools, counterfeiting 


outfits, obscene pictures or prints, gaming tables, and slot machines.® Statutes may authorize their seizure and forfeiture without 


in any way violating constitutional provisions prohibiting the deprivation of property without due process of law.” 
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1 Rowland v. State ex rel. Martin, 129 Fla. 662, 176 So. 545, 114 A.L.R. 443 (1937). 

2 Samuels v. McCurdy, 267 U.S. 188, 45 S. Ct. 264, 69 L. Ed. 568, 37 A.L.R. 1378 (1925); Spagnuolo v. 
Bonnet, 16 N.J. 546, 109 A.2d 623 (1954). 

3 U.S. v. James Daniel Good Real Property, 510 U.S. 43, 114 S. Ct. 492, 126 L. Ed. 2d 490 (1993); Marcus v. 
Search Warrants of Property at 104 East Tenth St., Kansas City, Mo., 367 U.S. 717, 81 S. Ct. 1708, 6 L. Ed. 
2d 1127 (1961); Bloem v. Unknown Dept. of the Interior Employees, 920 F. Supp. 2d 154 (D.D.C. 2013). 
Hearings on property rights, generally, see § 992. 

4 Propert v. District of Columbia, 948 F.2d 1327 (D.C. Cir. 1991); Walker v. Johnson County, 209 N.W.2d 
137 (Iowa 1973); Spagnuolo v. Bonnet, 16 N.J. 546, 109 A.2d 623 (1954). 

5 One 1982 Datsun 280ZX, VIN No. JNICZ0456CX625757, Arkansas License No. IXK 624 v. Bentley ex 


rel. North Little Rock Police Dept., 285 Ark. 121, 685 S.W.2d 498 (1985). 
The Fourth Amendment protects the sanctity of a home, but when a home is converted into a commercial 
center to which outsiders are invited for purposes of transacting unlawful business, the residence is not 
entitled to the same degree of sanctity. U.S. v. Davis, 646 F.2d 1298 (8th Cir. 1981). 
U.S. v. James Daniel Good Real Property, 510 U.S. 43, 114 S. Ct. 492, 126 L. Ed. 2d 490 (1993). 

7 Am. Jur. 2d, Forfeitures and Penalties § 15. 
As to the civil or criminal forfeiture or condemnation of property under statutes dealing with the possession 
or distribution of controlled substances, generally, see Am. Jur. 2d, Drugs and Controlled Substances §§ 


221 to 246. 

8 Brown v. State, Through Dept. of Public Safety, Division of Louisiana State Police, 392 So. 2d 415 (La. 
1980). 

9 J.B. Mullen & Co. v. Mosley, 13 Idaho 457, 90 P. 986 (1907); Frost v. People, 193 Ill. 635, 61 N.E. 1054 


(1901); Woods v. Cottrell, 55 W. Va. 476, 47 S.E. 275 (1904). 
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West's Key Number Digest 


West's Key Number Digest, Constitutional Lawier1109, 1114 





A person's business, occupation, or calling is "property" within the meaning of the constitutional provisions as to due process of 
law.! The right to earn a livelihood by following the ordinary occupations of life is constitutionally protected; such protection 
is particularly found in the guarantees of the 14th Amendment.’ Some authority describes the right is fundamental,* or at 
least nontrivial,’ natural,° inherent,’ and inalienable,® and as one of the most sacred’ and most valuable rights of a citizen. !° 
However, other authority describes the right to pursue a lawful occupation as a nonfundamental right!! guaranteed under a state 


constitution's inherent rights provision. ta 


The constitutional guarantee of the right of property protects a person's business, occupation, or calling not only from 


confiscation by legislative edicts}? but also from any unjustifiable impairment or abridgment. 4 The right to continue engaging 
in a lawful profession, once obtained, cannot be arbitrarily taken from United States citizens, any more than their real or personal 


property can be thus taken. !° The right to employment is a protected interest subject to rational basis review; !° state regulation 
that deprives an individual of his right to pursue a lawful occupation must be supported by a showing that the deprivation is 


reasonably related to the state interest sought to be protected. a 


Individual businesses, occupations, or callings are also included in the right to liberty!® and the pursuit of happiness. si 
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The right of a person to pursue a calling, consistent with proper and reasonable police regulations which the particular situation 


may sanction,”” cannot be taken away by legislative enactment.~! The common businesses and callings of life, the ordinary 
trades and pursuits which are innocent in themselves and which have been followed in all communities from time immemorial, 


must therefore be free in the United States to all alike upon the same terms.7” Any person is at liberty to pursue any lawful 


calling,” although he or she may not be allowed to practice it in any place he or she sees fit.” 


The right of an individual to engage in a lawful business may not be arbitrarily denied to him or her and granted to another 
under the guise of regulation.” The right of pursuing an ordinary calling or trade and of acquiring, holding, and selling property 


also embraces the right to make all proper contracts in relation thereto.7° An individual also is free to choose to close down 


and discontinue the operation of his or her business.” ” 
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1 Terrace v. Thompson, 263 U.S. 197, 44 S. Ct. 15, 68 L. Ed. 255 (1923); Wooten v. Clifton Forge School 
Bd., 655 F.2d 552 (4th Cir. 1981); Gosney v. Sonora Independent School Dist., 603 F.2d 522 (5th Cir. 1979); 
City of Texarkana v. Brachfield, 207 Ark. 774, 183 S.W.2d 304 (1944); Laney v. Holbrook, 150 Fla. 622, 8 
So. 2d 465, 146 A.L.R. 202 (1942); O'Connor v. City of Moscow, 69 Idaho 37, 202 P.2d 401, 9 A.L.R.2d 
1031 (1949); Mongogna v. O'Dwyer, 204 La. 1030, 16 So. 2d 829, 152 A.L.R. 162 (1943); City of Akron 
v. Chapman, 160 Ohio St. 382, 52 Ohio Op. 242, 116 N.E.2d 697, 42 A.L.R.2d 1140 (1953); Clayton v. 
Bennett, 5 Utah 2d 152, 298 P.2d 531 (1956). 

2 Terrace v. Thompson, 263 U.S. 197, 44 S. Ct. 15, 68 L. Ed. 255 (1923); City of Tucson v. Stewart, 45 Ariz. 
36, 40 P.2d 72, 96 A.L.R. 1492 (1935); Kenton & Campbell Benev. Burial Ass'n v. Goodpaster, 304 Ky. 233, 
200 S.W.2d 120 (1946); Malone v. City of Omaha, 294 Neb. 516, 883 N.W.2d 320 (2016); City of Seattle 
v. Proctor, 183 Wash. 293, 48 P.2d 238 (1935) (abrogated on other grounds by, Yim v. City of Seattle, 194 
Wash. 2d 682, 451 P.3d 694 (2019)). 
The right to practice one's profession is a fundamental vested right. Lone Star Security & Video, Inc. v. 
Bureau of Security & Investigative Services, 209 Cal. App. 4th 445, 147 Cal. Rptr. 3d 173 (2d Dist. 2012). 
As to the right to pursue a business or occupation as a privilege and immunity of citizenship, see § 801. 

3 New State Ice Co. v. Liebmann, 285 U.S. 262, 52 S. Ct. 371, 76 L. Ed. 747 (1932). 

4 Del Monte Fresh Produce, N.A., Inc. v. Chiquita Brands Intern. Inc., 616 F. Supp. 2d 805 (N.D. Ill. 2009), 
on reconsideration in part, (May 13, 2009) (under Illinois law); Rivera-Cartagena v. Wal-Mart Puerto Rico, 
Inc., 802 F. Supp. 2d 324 (D.P.R. 2011) (under Puerto Rico law); Weill v. State ex rel. Gaillard, 250 Ala. 328, 
34 So. 2d 132 (1948); Lafayette Dramatic Productions v. Ferentz, 305 Mich. 193, 9 N.W.2d 57, 145 A.L.R. 
1158 (1943); Montana Cannabis Industry Ass'n v. State, 2012 MT 201, 366 Mont. 224, 286 P.3d 1161 (2012). 
Muratti-Stuart v. Department of Business and Professional Regulation, 174 So. 3d 538 Fla. 4th DCA 2015. 
Weill v. State ex rel. Gaillard, 250 Ala. 328, 34 So. 2d 132 (1948); In re Leach, 134 Ind. 665, 34 N.E. 641 


(1893). 

7 Weill v. State ex rel. Gaillard, 250 Ala. 328, 34 So. 2d 132 (1948); Fiscal Court of Owen County v. F. & 
A. Cox Co., 132 Ky. 738, 117 S.W. 296 (1909). 

8 Weill v. State ex rel. Gaillard, 250 Ala. 328, 34 So. 2d 132 (1948); Frazer v. Shelton, 320 Ill. 253, 150 N.E. 


696, 43 A.L.R. 1086 (1926); King v. Bureau of Professional and Occupational Affairs, State Board of Barber 
Examiners, 195 A.3d 315 (Pa. Commw. Ct. 2018). 


9 Weill v. State ex rel. Gaillard, 250 Ala. 328, 34 So. 2d 132 (1948); Schnaier v. Navarre Hotel & Importation 
Co., 182 N.Y. 83, 74 N.E. 561 (1905). 

10 Weill v. State ex rel. Gaillard, 250 Ala. 328, 34 So. 2d 132 (1948); City of Seattle v. Proctor, 183 Wash. 
293, 48 P.2d 238 (1935) (abrogated on other grounds by, Yim v. City of Seattle, 194 Wash. 2d 682, 451 
P.3d 694 (2019)). 

11 Driscoll v. Corbett, 620 Pa. 494, 69 A.3d 197 (2013). 
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Robinson v. Huerta, 123 F. Supp. 3d 30 (D.D.C. 2015). 

Amunrud v. Board of Appeals, 158 Wash. 2d 208, 143 P.3d 571, 30 A.L.R.6th 775 (2006) (abrogated on 
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King v. Bureau of Professional and Occupational Affairs, State Board of Barber Examiners, 195 A.3d 315 
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New State Ice Co. v. Liebmann, 285 U.S. 262, 52 S. Ct. 371, 76 L. Ed. 747 (1932); Connor v. Chanhassen 
Tp., 249 Minn. 205, 81 N.W.2d 789 (1957). 

Weill v. State ex rel. Gaillard, 250 Ala. 328, 34 So. 2d 132 (1948); Cap F. Bourland Ice Co. v. Franklin 
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Although the legislature is without power to prohibit a legitimate business, | the right to a business, occupation, or calling, 


? including lawful callings,“ are subject to 


although constitutionally protected, is not absolute.? All businesses and occupations, 
regulation by means of proper exercise of the state's police power. Restrictions and regulations may be imposed within proper 
limits without in any way impairing the fundamental right to engage in occupations.° The liberty to conduct a business so as 


to injure the public at large or any substantial group is not protected.’ There is no arbitrary deprivation of a citizen's right to 
follow a chosen trade where its exercise is not permitted because of a failure to comply with conditions imposed by the state 


for the protection of society.’ Moreover, there is no constitutional right to pursue a profession in a manner that infringes on 


the constitutional rights of another citizen.” 


Regulation of a business which actually results in prohibiting such business does not constitute a "taking" under the Fifth 
Amendment when the regulation promotes the health, safety, welfare, or morals of the community and thus is a valid exercise 


of the police powers; as long as the police power is validly exercised, even a previously lawful business may be prohibited. 19 


Moreover, the 14th Amendment does not protect a business against the hazards of competition, |! with the result that a state 
may, in the public interest, constitutionally engage in a business commonly carried on by private enterprise, levy a tax to support 


it, and compete with private interests engaged in a like activity. 1? States have the power to legislate against what are found 
to be injurious practices in their internal commercial and business affairs, so long as they do not run afoul of some specific 
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federal constitutional prohibition, or of some valid federal law.!> States have authority to regulate a profession, and doing so 


does not violate any property right. = 


Under some authority, a state constitutional provision intended to echo United States Declaration of Independence by providing 
that all persons are created equal and endowed by their Creator with certain inalienable rights, among them life, liberty, 


enjoyment of fruits of their own labor, and pursuit of happiness does not create a constitutionally protected interest in a particular 


job.> 
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Although the term "freedom of contract" does not appear in the United States Constitution, and has been described as an abstract 


doctrine, ! it is nonetheless a part of the liberty protected by the Due Process Clauses of the Fifth and 14th Amendments.” 


Observation: 


The section of the Federal Constitution which provides that no state shall pass any law impairing the obligation of contracts? 
restricts the states from passing laws which affect existing contractual obligations but does not create a specific constitutional right 


to freedom of contract.“ 





The freedom to contract is also safeguarded by the constitutions of most of the states.” 
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The liberty guaranteed by the Due Process Clause of the 14th Amendment embraces the right to enter into all contracts proper, 


necessary, and essential to the carrying out of the purpose of a lawful calling.° Absent a statutory prohibition or some other 
public policy impediment, the very essence of freedom of contract is the right of the parties to strike both good bargains and bad 


bargains. ’ A trader or manufacturer engaged in an entirely private business has the right freely to exercise its own independent 
discretion as to parties with whom it will deal.® Thus, for example, unless there are contrary statutory provisions, manufacturers 


are free to enter into franchise agreements for distribution of their products as they see fit.” The parties to a contract have the 
right to make contractual provisions among themselves and the courts will not limit this freedom to contract except under certain 
situations, such as the provision being against public policy, made under fraud or duress, and other considerations where the 


court in a legal proceeding has before it the unreasonableness of the contract provision. 10 The freedom of contract also entails 
the freedom not to contract, except in the case of innkeepers, common carriers, and certain other public service companies, and 


except as restricted by antitrust, antidiscrimination, and other applicable statutes. i 


Observation: 


Any impairment of the right to contract must be specifically expressed or necessarily implied by the legislature in a statutory 
2 


prohibition and not left to speculation. 





Included in the right of personal liberty and the right to private property is the right to make contracts for the acquisition of 
property. 1? 


The privilege of contracting is both a liberty and a property right. !4 The right to contract, freedom of contract, or liberty 


of contract exist as a necessary inference from, or corollary to, the express constitutional guarantee of rights of property. 1° 
Likewise, the right of a citizen of the United States resident in one state to contract in another is also a privilege protected by 


the Privileges and Immunities Clause of the 14th Amendment. to 


While the freedom to contract is not absolute!” and is subject to limitations, ! within such limitations all parties are free to 


make whatever contracts they please, so long as no fraud or deception is practiced and the contract is legal in all respects. D 


This right extends to business entities.” 
Valid contracts have the status of property for the purpose of the guarantee of due process of law?! and as such are protected from 


being taken without just compensation, whether the obligor is a private individual, a municipality, a state, or the United States? 


The liberty of contract guaranteed by the constitution is freedom from arbitrary or unreasonable restraint, but it is not absolute; 
liberty of contract is subject to the restraints of due process.” Public policy strongly favors the freedom to contract as is manifest 
in both the United States and state constitutions.“ Ordinarily, sui juris persons are free to contract as they wish with respect to 


their property rights, and a court will not annul their agreement unless the agreement is contrary to law.” 
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On the question whether the liberty to contract is a fundamental right, the courts are not in agreement. Some courts have stated 


that the liberty is not to be so characterized,”° and those courts have noted that the right of liberty of contract differs from 
a fundamental constitutional right, from the right of liberty of the body or person, from the right of property, including the 
obligation of existing contracts, from the right of equality, and from the right of political liberty, in that it is not a vested right, 


a right of definite content, or a right protected by specific constitutional guarantees.’ Other courts have held that liberty of 


contract is a fundamental right.” 


The rights of pursuing an ordinary calling or trade”? and of acquiring, holding, and selling property”? embrace the right to 
make all proper contracts in relation thereto.?! There is no legal or equitable right requiring a party to involuntarily contract 


with another party.” 
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The general rule that all persons possess a liberty of contract guaranteed from interference is subject to a number of exceptions. 


One of these is that the constitutional protection afforded is not protection against breach of a contract. 1 Additionally, freedom 
of contract does not operate in behalf of governmental agencies and political subdivisions so as to inhibit the legislature from 
limiting or prohibiting their right of contract.” Likewise, a third exception to the general principle is that the constitutional 


guarantee of liberty of contract does not apply to children of tender years. 


The rule of freedom of contract which prevails as to private contracts is not applicable to contracts in which the public in general 


has an interest.4 
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As to regulation of contracts in relation to public works, generally, see Am. Jur. 2d, Public Works and 
Contracts §§ 2 to 4. 
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The general rule is well settled that freedom of contract is not absolute, | unlimited, or universal.’ Liberty of contract under 
the Constitution is necessarily subject to the restraints of due process, and a regulation which is reasonable in relation to its 


subject and is adopted in the interests of the community in due process is entirely proper.“ Although the general rule of law 
favors freedom of contract, equally fundamental with the private right to contract is the public's right to exercise its police 


power and to regulate the private right to contract in the common interest.” The right is relative to many conditions of time, 


place, and circumstance? and is subject to reasonable limitations.’ Without re gard to its source, the sovereign power, even when 
unexercised, is an enduring presence that governs all contracts subject to the sovereign's jurisdiction and will remain intact 


unless surrendered in unmistakable terms.® 
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In every case where limitations are sought to be imposed, it must be remembered that freedom of contract is the general rule 


and restraint the exception,” and that the exercise of legislative authority to abridge freedom of contract can be justified only 


by the existence of exceptional circumstances. 19 


Concerning the general nature of the limitations which may be imposed upon the liberty of contract, the Supreme Court has 
stated that the power of government extends to the denial of liberty of contract to the extent of forbidding or regulating every 
contract which is reasonably calculated to affect injuriously the public interests; and the power to make contracts may in all 


cases be regulated as to form, evidence, and validity as to third persons. l1 The constitutional right to contract may not be invoked 
to guarantee a supposed right of one to make or enter into contracts which are illegal and properly forbidden!” and contracts 
against public policy. 1a Liberty of contract is not necessarily violated by legislation indirectly operating as a deterrent because 
it restricts dealings which may have become associated with a contract. i Likewise, a statute does not violate the Due Process 


Clause because it creates a condition of affairs which renders the making of a related contract, lawful in itself, ineffective. 19 


Under state action, the right of contract may, within constitutional limits, be abridged, enlarged, or destroyed. Thus, a state 
may limit the making of certain contracts within its territory, 6 and it may prohibit and declare invalid the making of certain 
contracts within its borders, 1” for the 14th Amendment does not guarantee to the citizen the right to make any contract within 


a state, either directly or indirectly, where the making thereof is constitutionally forbidden by such state. !8 Likewise, a state 
may require certain mandatory obligations in connection with the contracts involved in contractors' bonds or with other similar 


matters arising in relation to construction or materialmen's liens. sd 


A statute preventing assignees of claims from filing or prosecuting a claim in the small claims division, as interpreted to prohibit 
the assignment of small claims judgments, does not interfere with the freedom to contract of assignees of small claims court 
judgments where, at the time the assignees purchase the small claims judgments from the assignor, an appellate court has already 
interpreted the term "prosecution," as used in the statute as applying to all stages of the proceedings in the small claims division, 


and the assignees, who are presumed to know the law, have purchased the small claims judgments at their own peril.” 
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Congress may regulate the making and performance of contracts whenever reasonably necessary to effect any of the great 
purposes for which the national government was created. ! Congress may also regulate the making and performance of contracts 


r y ` : 2 
in the exercise of its wartime powers. 
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State regulation generally is exercised by means of the police power for the promotion of the health, safety, morals, and welfare 


of the inhabitants of the states; ! and there is no absolute right to contract free of state regulation under the police power.” 
However, the power of the states to regulate and limit liberty of contract is subject to the limitation that the limitations imposed 
must be reasonable.” State legislation that invades freedom of contract can be sustained only if it both relates to the claimed 


objective and employs means which are both reasonable and reasonably appropriate to secure such objective.* 
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Observation: 


The legislature's general police power gives it broad authority to limit prospectively what parties may contract for, but it ma 
g g p p g prosp y p y y 


retroactively impair existing contracts only through the necessary police power, which is much narrower. 





The Due Process Clause of the 14th Amendment has very greatly restricted the power of a state to impose conditions substantially 
affecting foreign rights sought to be enforced within its borders, if jurisdiction is assumed by the courts of a state of an action 


involving the enforcement of such rights. 


Because of the Due Process Clause, a state statute cannot modify the substantive rights involved in a contract, the operation of 


which is extraterritorial or substantially so as far as the state is concerned.” A state cannot extend the effect of its laws beyond 
its borders so as to destroy or impair the right of citizens of other states to make a contract not operative within its jurisdiction 


and lawful where made.’ A state statute may not validly affect rights and obligations arising from contracts which are not made 
or to be performed in the state, and may not, consistent with the Due Process Clause, penalize or tax a contract entered into 


and to be performed outside the state, even though one of the contracting parties is within the state.” A state may not prohibit 


one of its citizens from making contracts outside its limits and jurisdiction where they are to be performed outside the state. im 


It follows that a state statute, placing a limitation upon the power to enter into particular contracts, can reach only contracts 


made within the state. !! Moreover, it may not prohibit one of its citizens from doing an act which is merely the performance 


of a condition rendered necessary by the provisions of such a contract affecting property which is located within its borders. 2 


Furthermore, it may not, in an action based upon a contract lawful where made and operative, enlarge the obligations of the 


parties to accord with every local statutory policy solely upon the ground that one of the parties is its own citizen. ta 


The place where the contract is made is of the utmost significance in determining the application of the foregoing rules, for where 


the contract is entered into within a state, its terms, obligations, and sanctions are subject, in some measure, to the legislative 


control of such state, notwithstanding that such a contract is to be performed elsewhere. j 
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Rights acquired by a judgment are property rights which cannot be taken without due process of law.! The right to enforce 


payment of a judgment is a property right which is beyond the power of a state to destroy.” However, where a judgment creditor 
has actually received on account of a judgment all that he or she is entitled to receive, the creditor cannot be said to have been 


deprived of property.° Also, a party cannot be said to be deprived of his or her property in a judgment because at the time he 


or she is unable to collect.4 


Since an injunction decree does not create a right, its modification cannot be considered as an unconstitutional deprivation of 


property without due process of law. 


A statute preventing assignees of claims from filing or prosecuting a claim in the small claims division, as interpreted to 
prohibit the assignment of small claims judgments, does not interfere with the property rights of assignees of small claims 
court judgments where, at the time the assignees purchase the small claims judgments from the assignor, an appellate court has 
already interpreted the term "prosecution," as used in the statute as applying to all stages of the proceedings in the small claims 


division, and the assignees, who are presumed to know the law, have purchased the small claims judgments at their own peril. 
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The rules governing the imposition of liability raise fundamental questions of taking of property rights. The state has the power 
to impose absolute liability upon one causing loss of property to another by the use of agencies necessarily destructive and 


in the use of which absolute control is impossible, whether the one using the agency is a private person or a corporation. ! 
A corporation's interest in its trade secrets is not a constitutionally protected property interest for purposes of determining 
whether the corporation's interest in protecting documents produced in connection with a products liability action is sufficient 


to overcome the presumption of openness and allow the sealing of documents.” However, the constitutional right to acquire, 
possess, and protect property prevents making a person liable for the acts and engagements of strangers over whom he or she 


has no control. 


Punitive damages may be allowed without violating due process.“ However, it is possible for an award of punitive damages to 


be grossly excessive under particular circumstances and as such violative of due process.> 
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Property rights acquired under a statute, duly adjudged to be constitutional, are valid legal rights that are protected by the 
constitution, not by judicial decision. However, rights acquired under a statute that has not been adjudged valid are subject 
to be lost if the statute is subsequently adjudged invalid, even though the statute was considered valid by eminent attorneys, 


public officers, and others. | 


While legislative power generally includes the power to repeal existing laws as well as the power to enact new laws,” the repeal 


or amendment of a statute can be precluded by the Due Process Clause where vested rights have accrued under the statute.” 
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The right of privacy, as an independent and distinctive legal concept, and as one of the major fundamental constitutional ri ghts! 
has two main aspects: (1) the general law of privacy, which affords a tort action for damages resulting from an unlawful 


invasion of privacy,” and (2) the constitutional right of privacy which protects personal privacy against unlawful governmental 
invasion.” Privacy interests of two classes are recognized: interests in precluding dissemination or misuse of sensitive and 
confidential information ("informational privacy"),* and interests in making intimate personal decisions or conducting personal 
activities without observation, intrusion, or interference ("autonomy privacy").> The Constitution protects an individual interest 
in avoiding disclosure of personal matters; this interest covers a wide range of personal matters, including sexual activity,° 


medical information,” and financial matters.® Privacy interests which relate to disclosure of personal matters, i.e., informational 
privacy, encompass two areas: the first is the government's collection and storing of information about citizens; and the second 


area is the release of information to the public or another government agency, i.e., public dissemination of information.” Under 
the right to privacy, a particular class of information is "private" when well-established social norms recognize the need to 
maximize individual control over its dissemination and use to prevent unjustified embarrassment or indignity. w However, there 


is no general constitutional right of nondisclosure of personal information. t 


The protection of privacy afforded by some constitutions does not extend so far as to protect private citizens against actions of 
private individuals; !* the federal and most of the state constitutional provisions which expressly protect an individual's privacy 
interests apply to state action only,!? In addition, the impact on a claimant's privacy rights must be more than slight or trivial 


in order to support a constitutional claim for violation of his or her right to privacy. L 


While the Federal Constitution does not explicitly mention any right of privacy, 15 the Supreme Court of the United States has 


declared that the right of privacy is a fundamental right guaranteed by the Federal Constitution.'° The Federal Constitution 
promises that there is a realm of personal liberty which the government may not enter, and the result is a right of personal 


privacy or a guarantee of certain areas or zones of privacy. 17 The rights included within that zone are deemed fundamental and 
include activities relating to marriage, procreation, contraception, family relationships, and child rearing and education. They 
involve the most intimate and personal choices a person can make in his or her lifetime and include choices central to the liberty 


protected by the 14th Amendment.!* A person's general right of privacy has been described by the Supreme Court and other 


courts as "the right to be let alone." !? 





Observation: 
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Privacy is a concept too integral to the person and a right too essential to freedom to allow its manipulation to support just those 


ideas the government prefers. Thus, in considering how to protect personal privacy interests, the State cannot engage in content- 


based discrimination to advance its own side of a debate.” 





CUMULATIVE SUPPLEMENT 
Cases: 


Florida's right to privacy protected persons from governmental, not private, intrusion, and thus insurance appraiser's 
constitutional right to privacy was not infringed by court order allowing insured or someone on his behalf to audio and video 
record appraiser's inspection of insured's home; insured was legally entitled to be present during the inspection. Fla. Const. art. 
1, § 23. State Farm Florida Insurance Company v. Chirino, 300 So. 3d 1240 (Fla. 3d DCA 2020). 


[END OF SUPPLEMENT] 
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134, 131 S. Ct. 746, 178 L. Ed. 2d 667 (2011). 

International Federation of Professional & Technical Engineers, Local 21, AFL-CIO v. Superior Court, 42 
Cal. 4th 319, 64 Cal. Rptr. 3d 693, 165 P.3d 488 (2007). 

Jenkins v. Rock Hill Local School Dist., 513 F.3d 580, 229 Ed. Law Rep. 40 (6th Cir. 2008). 
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744, 133 S. Ct. 2675, 186 L. Ed. 2d 808 (2013). 

A nocturnal juvenile curfew ordinance making it a misdemeanor for persons under the age of 17 to use 
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The right of privacy is rooted in, and exists in the "penumbra"! of various specific constitutional provisions which have been 
deemed to create "zones of privacy,"? such as the First Amendment's guarantee of free speech and press? and of freedom of 
association,“ the Third Amendment's prohibition of peacetime quartering of soldiers in any house without the owner's consent,’ 
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have also stated that the right of personal privacy is one aspect of the "liberty" protected by the Due Process Clause of the 


14th Amendment? and that the right is also in part derived from natural law. 10 Where the right of privacy conflicts with other 


constitutional rights, each case ultimately must depend on its own specific facts. |! 
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The Supreme Court and other courts have held or recognized that the Federal Constitution extends special safeguards to the 
privacy of the home, just as it protects other special privacy rights such as those of marriage, procreation, contraception, abortion, 


motherhood, family relationships, child rearing, and education. : Among other areas of privacy are political privacy? and privacy 


of communications? or records, personal financial matters,’ and first-class mail. However, a constitutional right to privacy is 
not violated when a governmental employee's salary is disclosed to a newspaper, as such information contributes to the public's 
understanding and oversight of governmental operations by allowing interested parties to monitor the expenditure of public 
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Caution: 
No federal constitutional right to privacy in one's criminal or police record exists; arrest and conviction information are matters 


of public record.® A lifetime registration requirement did not violate the constitutional right to privacy of an individual classified 
as a sexually violent offender based on a rape conviction, even assuming that registration might implicate social ostracism, loss 
of employment opportunities, and possible verbal and physical harassment; the offender's criminal record was part of the public 


domain, and his picture and address which were also contained in the registry were not intimate details of the kind ordinarily 


considered "private" under the law.” The smoking of tobacco is not a fundamental right, and because there is not a fundamental 


right to smoke, there is no constitutional privacy interest in smoking in a private facility. "° 





The right to make decisions regarding one's own bodily integrity !! and medical treatment is embraced in both federal!” and 
state!> constitutional rights of privacy. However, only personal rights that can be deemed "fundamental" or "implicit in the 
concept of ordered liberty" are included in the federal guarantee of the right of personal privacy, !4 and not every government 
disclosure of personal information invokes constitutional protection. > Driver's licensees’ constitutional right to privacy has 


been held not violated when officials release the licensees’ personal information to mass marketers without their consent. 16 
One's telephone number has been treated as not among the select privacy interests protected by the federal constitutional right 


to privacy; !” however, there is authority to the contrary. 1 It has been held that a Social Security number is not within one 
of the zones of privacy recognized by the United States Supreme Court as fundamental or implicit in the concept of ordered 
liberty, as the Social Security number has nothing to do with a person's most basic decisions about family, parenthood, or bodily 


integrity. 1a However, there is authority to the contrary as to this as well,?? and it has been held that with respect to statutory 
disclosure requirements, the fact that a Social Security number may be available at a clerk's office does not eliminate a person's 


expectation of privacy altogether.” 


A state's publication of an arrest does not violate the arrestee's right to privacy as guaranteed by the Federal Constitution,” 


and because a criminal defendant has no reasonable expectation of privacy in recorded telephone calls made from jail, the 


transmission of such recordings to the police does not violate the defendant's right of privacy. The government has the requisite 
interest in tax administration to pass constitutional muster, and the federal income tax information confidentiality and disclosure 


statute is sufficiently related to that interest, without unnecessarily infringing on any privacy rights that a taxpayer might have 
24 


in his or her tax information. 
The right of privacy is not concerned with a particular place but with a protected intimate relationship.” Ordinarily, not protected 
by considerations of privacy are persons in public places—such as on public streets,” in a courthouse corridor,” on public 
conveyances,” in public meetings,” or in theaters.°” A witness before a grand jury ordinarily has no constitutional right of 


privacy. ! Likewise, consistent with the protections afforded by the Federal Constitution, the state may burden the privacy rights 
of a minor based on a less rigorous standard than the compelling interest test that applies to adults—the state must show only 


that the restriction on the minor's rights serves a significant state interest. ”? 
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Observation: 


A professional football team's implementation of a pat down inspection policy for all ticket holders prior to entering a stadium to 
attend games implicated the state constitutional interest in "autonomy privacy," or making intimate personal decisions or conducting 
personal activities without observation, intrusion, or interference, and thus ticket holders challenging the policy adequately alleged 


a legally protected privacy interest for purposes of demurrer, since the plaintiffs generally had a right not to have others pat them 
33 


down. 





Obscene material unprotected by the First Amendment does not in itself carry a penumbra of constitutionally protected privacy; 
with regard to the First Amendment right of an individual to possess obscene material in the privacy of his or her home, such 
privacy of the home is not to be equated with a "zone" of "privacy" that follows a distributor or a consumer of obscene materials 


wherever he or she goes. Moreover, the possession of Internet child pornography does not involve any vital privacy interest.” 
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to require constitutional protection. Houck v. Ferrari, 57 F. Supp. 3d 377 (D.N.J. 2014). 

West Chester University of Pennsylvania v. Rodriguez, 216 A.3d 503, 370 Ed. Law Rep. 920 (Pa. Commw. 
Ct. 2019). 

Burnett v. County of Bergen, 198 N.J. 408, 968 A.2d 1151 (2009). 

Hogan v. Hearst Corp., 945 S.W.2d 246 (Tex. App. San Antonio 1997). 

Com. v. Boyarsky, 452 Mass. 700, 897 N.E.2d 574 (2008). 

Taylor v. U.S., 106 F.3d 833 (8th Cir. 1997). 

Paris Adult Theatre I v. Slaton, 413 U.S. 49, 93 S. Ct. 2628, 37 L. Ed. 2d 446 (1973) (the right of privacy does 
not prevent regulation of the exhibition of obscene movies in places of public accommodation; whereas the 
protection of privacy extends to the doctor's office, the hospital, the hotel room, or as otherwise required to 
safeguard the right to intimacy involved, there is no necessary or legitimate expectation of privacy extending 
to marital intercourse on a street corner or a theater stage). 

Erznoznik v. City of Jacksonville, 422 U.S. 205, 95 S. Ct. 2268, 45 L. Ed. 2d 125 (1975); State v. Ditton, 
2006 MT 235, 333 Mont. 483, 144 P.3d 783 (2006). 

Cohen v. California, 403 U.S. 15,91 S. Ct. 1780, 29 L. Ed. 2d 284 (1971). 

Public Utilities Commission of District of Columbia v. Pollak, 343 U.S. 451, 72 S. Ct. 813, 96 L. Ed. 1068 
(1952). 

Tarus v. Borough of Pine Hill, 189 N.J. 497, 916 A.2d 1036 (2007). 

U.S. v. Orito, 413 U.S. 139, 93 S. Ct. 2674, 37 L. Ed. 2d 513 (1973); Paris Adult Theatre I v. Slaton, 413 
U.S. 49, 93 S. Ct. 2628, 37 L. Ed. 2d 446 (1973). 

U.S. v. Calandra, 414 U.S. 338, 94 S. Ct. 613, 38 L. Ed. 2d 561 (1974). 

Inre TC, 121 Haw. 92, 214 P.3d 1082 (Ct. App. 2009), as corrected, (June 25, 2009) and as corrected, (June 
26, 2009). 

Sheehan v. San Francisco 49ers, Ltd., 45 Cal. 4th 992, 89 Cal. Rptr. 3d 594, 201 P.3d 472 (2009). 

Paris Adult Theatre I v. Slaton, 413 U.S. 49, 93 S. Ct. 2628, 37 L. Ed. 2d 446 (1973); Davis v. State, 1996 
OK CR 15, 916 P.2d 251 (Okla. Crim. App. 1996). 

The constitutional right to possess obscene material in the privacy of one's home does not create a right to 
acquire it or import it from another country; nor can such a right to acquire or import obscene material be 
based on any other sphere of constitutionally protected privacy, such as that which encompasses the intimate 
medical problems of family, marriage, and motherhood. U.S. v. 12 200-Foot Reels of Super 8mm. Film, 413 
U.S. 123, 93 S. Ct. 2665, 37 L. Ed. 2d 500 (1973). 

An obscene book, though unillustrated and sold to consenting adults only, is not protected by the First 
Amendment or by the constitutional right of privacy. Kaplan v. California, 413 U.S. 115, 93 S. Ct. 2680, 
37 L. Ed. 2d 492 (1973). 

An obscenity statute was not unconstitutional as applied to a defendant who showed an obscene video 
to undercover police officers in his home and subsequently e-mailed the video to the officer; while the 
defendant's viewing of the material in the privacy of his own home was protected conduct, his exhibition 
of the material to the undercover police officers in the context of a business transaction involving the 
employment of the defendant to set up a pornographic Web site was not, and the defendant did not have a 
right to give obscene material to others. Varkonyi v. State, 276 S.W.3d 27 (Tex. App. El Paso 2008), petition 
for discretionary review refused, (Oct. 29, 2008). 

Mathews v. Becerra, 8 Cal. 5th 756, 257 Cal. Rptr. 3d 2, 455 P.3d 277 (Cal. 2019). 

Defendant's claim that the existence of a former version of a child pornography law which criminalized the 
recording of a consensual, legal sexual encounter violated the Privacy Clause of the Illinois Constitution was 
not cognizable, even though the illegal recording of the sexual act in question took place in private, rather 
than in public; the mere fact that the recording took place in private did not implicate the Privacy Clause, 
and the sexual act itself was not at issue, rather the recording of that act was. People v. Hollins, 2012 IL 
112754, 361 Ill. Dec. 402, 971 N.E.2d 504 (III. 2012). 





End of Document 


WESTLAW 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 651. Scope and limitations of right of privacy—Absolute..., 16B Am. Jur. 2d... 


16B Am. Jur. 2d Constitutional Law § 651 
American Jurisprudence, Second Edition May 2021 Update 
Constitutional Law 
Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; Lonnie E. Griffith, Jr., J.D.; Janice 
Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, 


Inc.; Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 


IX. Fundamental Constitutional Rights and Privileges 
C. Particular Fundamental Constitutional Rights 


4. Right of Privacy 


§ 651. Scope and limitations of right of privacy—Absolute or conditional nature of right 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawiem727, 1210, 1214, 1217, 1228 





A number of state! and federal? courts have held that the right to privacy is not absolute, and it has been stated that as a general 


proposition, some state regulation in areas protected by the right of privacy is appropriate,” but that where "fundamental rights," 
such as the right of privacy, are involved, any state regulation limiting these rights may be justified only by a "compelling state 


interest," and legislative enactments regulating such rights must be narrowly drawn so as to express only the legitimate state 


interests at stake.” 


Observation: 


Some states differentiate between a privacy interest in autonomy, which is deemed a fundamental right, and thus accorded the utmost 


protection, the infringement of which requires strict scrutiny and proof of a compelling government interest for such action to be 


justified, and the right to confidentiality, which is deemed not a fundamental right and therefore subject to rational basis analysis.’ 
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A court begins its analysis in a case alleging that legislation violates a state constitutional right to privacy by measuring 
the weight and depth of the individual right at stake so as to determine the proper level of scrutiny with which to review 


the challenged legislation.® In determining whether the government may seek or use private information, courts balance the 
government's interest in having or using the information against the individual's interest in denying access. Factors which must 
be considered in reaching a fair balance of competing interests include the type of information requested, the potential for 
harm in any subsequent nonconsensual disclosure, the adequacy of safeguards to prevent unauthorized disclosure, the degree 
of the need for access, and whether there is an express statutory mandate, articulated public policy, or other recognizable public 


interest militating toward access.” The judicial system must ensure that governmental infringements of the right to privacy are 


supported by sufficient justification. w 
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A state court is free to give broader privacy protection under its state constitution than that given by the Federal Constitution. 1 


Some state constitutions go beyond federal constitutional guarantees by expressly recognizing a zone of personal privacy.” 
Privacy interests are a matter of particular state interest and local concern, for purposes of determining whether a state 


constitutional provision provides broader protection for privacy than a parallel federal constitutional provision.” Because a 
state constitution's right to privacy is explicit, its protections are necessarily more robust and broader in scope than those of 


the implied federal right to privacy.“ Some state courts, in construing their state constitutions, have held that the United States 


Constitution is less protective of privacy than the state constitution.» 


Determining whether a particular privacy interest has been unduly invaded, so as to violate a state constitutional provision that 
no person should be disturbed in that person's private affairs, or the person's home invaded, without authority of law, requires 
consideration of whether the privacy expectation is objectively reasonable, and also whether it is one that has been traditionally 


held. Whether an individual has a legitimate expectation of privacy is determined by considering all the circumstances, 


especially objective manifestations of that expectation.’ A court begins its analysis in a case alleging that legislation violates 
a state constitutional right to privacy by measuring the weight and depth of the individual right at stake so as to determine the 


proper level of scrutiny with which to review the challenged legislation.® In any state constitutional privacy case that raises a 
genuine, nontrivial invasion of a protected privacy interest, the justification for the conduct in question must be weighed and 


balanced against the intrusion on privacy resulting from the conduct.” 
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Practice Tip: 

A plaintiff alleging invasion of privacy in violation of a state constitutional right to privacy must establish a legally protected privacy 
interest, a reasonable expectation of privacy in the circumstances, and conduct by the defendant constituting a serious invasion 
of privacy. ! The defendant may prevail in a state constitutional privacy case by negating any of the three required elements or 
by pleading and proving, as an affirmative defense, that an invasion of privacy is justified because it substantially furthers one or 
more countervailing interests.!! The plaintiff may rebut a defendant's assertion of a countervailing interest by showing that there 
are feasible and effective alternatives to the defendant's conduct which have a lesser impact on the privacy interest; of course, the 
defendant may also plead and prove other available defenses, such as consent or unclean hands, that may be appropriate in view of 


the nature of the claim and the relief requested.” Various factors such as advance notice, customs, practices, justification, physical 


settings, and presence of opportunity to consent may inhibit or diminish reasonable expectations of privacy for purposes of a cause 


of action for invasion of a state constitutional right of privacy. B 





A state constitutional right to privacy has been held to guarantee that a competent person has a constitutional right to choose or 
refuse medical treatment; that right extends to all relevant decisions concerning one's health. 14 Medical information is protected 


under a state constitutional right to privacy. 1° A state constitution was held to support greater privacy protection for driving 
records than the Federal Constitution where state statutes emphasized the confidentiality of those records and limited their 


availability. 16 


On the other hand, a student-athlete who was suspended from playing after testing positive for an anabolic steroid testosterone 


had, under a state constitution, a diminished expectation of privacy, and the small compromise of privacy as a result of the 
required urine test was outweighed by the significant interest of the university and the NCAA. u Similarly, a minor child's right 
to privacy is not violated when a parent or guardian vicariously consents for that minor to the interception of communications, A 
because even though minors have a right to privacy, that right must be considered in the context of society's concern for 


children. !? 


Mortgagors have been held to have no state constitutional right of privacy against a mortgage lender's disclosure of financial 


records relating to the mortgage, especially where the lender is not a government entity but a privately owned bank.?? An 
injunction requiring a condominium owner, who has serially rented rooms in his or her condominium, to comply with a 
condominium declaration requiring single-family dwellings does not violate the owner's state constitutional right to privacy 
where the renters do not meet the definition of "family" in the municipal code, the owner has engaged in commercial activity 


rohibited by the declaration, and the injunction is rationally related to the subdivision's right to maintain its famil character,”! 
P y J y 8 y 


Usually, the test of whether a fundamental right of privacy under a state constitution is outweighed by a compelling state interest 
is whether there is such an interest in discovering the information; the public interest in preserving confidential information 


must outweigh in importance the interest of the private litigant.” 
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Some state regulation in areas protected by the right of privacy is permissible, but because fundamental rights are involved, 


any regulation limiting these rights must be justified by a compelling state interest.! A wide variety of statutes, regulations, 
and practices affecting both civil and criminal matters, have been challenged on the grounds of unconstitutional invasion 
of privacy. Where an overriding or compelling governmental interest was found, or the claim of privacy was nebulous or 
unsubstantiated, the statutes or regulations at issue have been sustained. Illustrative of such situations are cases involving 
statutes, rules, regulations, or practices pertaining to— 


= prostitution.” 
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— confidential medical records.* 

— filing of certificates of termination of pregnancy.* 

— identification of prescription drug patients by doctors. 
— sale and use of marijuana.° 


— involuntary commitment of mentally ill persons.’ 


— public disclosure of personal financial affairs of public officials or employees® or of political contributions.” 


— state intrusion into a person's bank records under a valid warrant or subpoena. i 


— the inspection of an attorney's billing files in the investigation of alleged attorney misconduct. n 


— industrial espionage. = 


— dress and hair codes or regulations for public school students. 13 
— university parietal regulations requiring dormitory residence by unmarried undergraduate students. 1 


— screening procedures for determining the character and fitness of applicants for admission to the bar. s 


— fingerprinting and photographing applicants for a license to engage in the business of massage. is 
Additionally, an officer's request for identification from the passenger of a vehicle stopped for a traffic violation does not 
impermissibly infringe on the passenger's right to privacy. 17 Because an arrest warrant is a matter of public record, the subject 


of the warrant has no expectation of privacy in the information contained therein. !8 


Observation: 


The practice of a health plan of transmitting to its attorneys medical information concerning the plan's patients who were either 


making or contemplating making medical malpractice claims against the plan did not violate the California Constitution's provisions 


protecting the right of privacy, even as to information that was arguably irrelevant.'? 





Conversely, where a compelling and legitimate governmental interest was not found, statutes or regulations have been struck 
down. Illustrative are cases involving statutes or regulations pertaining to— 


— contraceptives.7” 
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— adoption.” 


— abortion. ?? 


— showing of films containing nudity in drive-in theaters.” 


Practice Tip: 


In determining whether to order the disclosure of contact information for potential witnesses in discovery, the court must balance 


the public need against the weight of the right of privacy in the California Constitution, requiring a careful evaluation of the privacy 


right asserted, the magnitude of the imposition on that right, and the interests militating for and against any intrusion on privacy.” 
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Questions of privacy sometimes are relevant in construing federal statutes such as the Omnibus Crime Control and Safe 
Streets Act,! the Presidential Recordings and Materials Preservation Act, the Bank Secrecy Act, statutes relating to obscene 
materials,“ or the Federal Communications Act,> as well as in construing federal rules such as the Federal Rules of Civil 


Procedure.° 


Practice Tip: 


To properly balance freedom of the press against the right of privacy, every private fact disclosed in an otherwise truthful, 


newsworthy publication must have some substantial relevance to a matter of legitimate public interest.’ 
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Corporations and other organizational entities ordinarily do not enjoy constitutional rights of privacy, at least not to the same 
extent as individuals.' Thus, the Federal Trade Commission has the power to require a corporation to file a report showing 
how it has complied with a court decree enforcing the Commission's cease-and-desist order, and a substantial claim of privacy 


cannot be maintained with respect to the financial records of an organized collective entity.” On the other hand, while it has 
been recognized that a business, by its special nature and voluntary existence, may open itself to intrusions that would not be 
permissible in a purely private context, it cannot be claimed that corporations are without some Fourth Amendment rights. 
Thus, it has been held that there is no broad exception to the Fourth Amendment that allows warrantless intrusions into privacy 
in furtherance of enforcement of the tax laws, and in this respect there is no justification for treating a corporation differently 


from a private individual. 
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Employers have important and legitimate interests in maintaining an efficient and productive workforce, and they consequently 
have substantial latitude in regulating employees' on-the-job conduct and working relationships, despite the constitutional right 


to privacy. ! Constitutional protections of a reasonable expectation of privacy do not extend to an individual's place of business.” 
An employer does not violate an employee's constitutional right to privacy by requiring the employee to provide his or her 


Social Security number on an employment form.> Also, employees lack any objectively reasonable expectation of privacy 
against a disclosed, soundless video surveillance while toiling in an open and undifferentiated work area because they lack any 


fundamental right to be free from surveillance.“ 


Employers do have a legitimate and compelling interest in maintaining a safe working environment for their employees, for 
purposes of justifying an invasion of the employees' constitutional right to privacy. However, employers do not have any 
cognizable interest, for purposes of justifying an invasion of the constitutional right to privacy in dictating the course of medical 
treatment for employees who suffer nonindustrial injuries, inasmuch as employees have the right to decide such matters in 


consultation with their own health care providers, who are medical professionals who have their patients' best interests at heart.” 
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Observation: 


Individuals, such as family members, who do not participate in corporate matters that might reasonably become the subject of 


overnment inquiry have a greater "reasonable expectation of privacy" in their personal financial affairs than do those individuals 
g quiry g p p y p 


who, as corporate employees or directors, do participate in such matters.° 





The privacy guarantee in a state constitution, while applicable to prohibit disclosure of information in employees' personnel 
files, may apply only to state action.’ On the other hand, a constitution may make private parties liable for violations to the 


dignity and privacy protections of their employees.® 
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The right of a citizen of one state to pass into any other state of the Union or to reside therein for the purpose of engaging in 


lawful commerce, trade, or business without molestation is secured and protected by the United States Constitution.' The right 


to travel has three components: (1) the right of a citizen of one state to enter and to leave another state, (2) the right to be treated 


as a welcome visitor rather than an unfriendly alien when temporarily present in the second state, and (3) for those travelers 


who elect to become permanent residents, the right to be treated like other citizens of that state.” Citizens have a fundamental 


right of free movement.? Sometimes referred to as the "right to migrate," this right protects residents of a state from being 


disadvantaged or from being treated differently, simply because of the timing of their migration, from other similarly situated 


residents;* and it protects interstate travelers from the erection of actual barriers to interstate movement.” 





Caution: 


The right to travel, being a personal liberty interest, has not been extended, for example, to protect the interstate sale of goods.° 


Moreover, there is no constitutional right to a particular mode or manner of travel.’ 
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po 


This right to travel is a fundamental right subject to the strict scrutiny test under the United States Constitution.® However, 


minor restrictions on travel, including delays and costs,” do not amount to a denial of the fundamental right to interstate travel. tw 


A state law implicates the constitutional right to travel when it actually deters such travel, when impeding travel is its primary 
objective, or when it uses any classification which serves to penalize the exercise of that right. 11 Thus, in addition to protecting 
persons against the erection of actual barriers to interstate movement, the right to travel, when applied to residency requirements, 
protects new residents of a state from being disadvantaged because of their recent migration or from otherwise being treated 


differently from longer-term residents. 


Observation: 


The federal guarantee of interstate travel does not transform state law torts into federal offenses when they are intentionally 


committed against interstate travelers; rather, it protects interstate travelers against two sets of burdens—the erection of actual 
3 


barriers to interstate movement and being treated differently from intrastate travelers. ! 
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The constitutional basis of the right of travel is said to rest on a variety of constitutional provisions, including the Privileges 
and Immunities Clause of Article IV, § 2 of the Constitution, ! the Privileges and Immunities Clause of the 14th Amendment,” 
and the Due Process Clause of the Fifth Amendment.> Other cases have suggested that the right of interstate travel is based on 


general constitutional principles or have considered it unnecessary to base this right on any particular constitutional provision.“ 
In at least one case, a state court has ascribed the right to travel and to live where one chooses to the penumbra of rights which 


the supreme court has found and declared to be fundamental around the Bill of Rights.’ Likewise, another court has stated 
that the right to travel, to go from place to place, is a natural right, though subject to the rights of others and to reasonable 


regulation under law.° 
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1 Hess v. Pawloski, 274 U.S. 352, 47 S. Ct. 632, 71 L. Ed. 1091 (1927); Shaffer v. Carter, 252 U.S. 37, 40 
S. Ct. 221, 64 L. Ed. 445 (1920); Nagl v. Industrial Claim Appeals Office, 2015 COA 51, 351 P.3d 577 
(Colo. App. 2015). 
As to the privileges and immunities of citizenship, generally, see §§ 783 to 789. 
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2 Twining v. State of N.J., 211 U.S. 78, 29 S. Ct. 14, 53 L. Ed. 97 (1908) (overruled in part on other grounds 
by, Malloy v. Hogan, 378 U.S. 1, 84 S. Ct. 1489, 12 L. Ed. 2d 653 (1964)); Doe v. Neer, 649 F. Supp. 2d 
952 (E.D. Mo. 2009). 





3 State v. Barker, 252 Kan. 949, 850 P.2d 885 (1993). 
4 Griffin v. Breckenridge, 403 U.S. 88, 91 S. Ct. 1790, 29 L. Ed. 2d 338 (1971); U.S. v. Guest, 383 U.S. 745, 
86 S. Ct. 1170, 16 L. Ed. 2d 239 (1966). 
3 Allison v. City of Akron, 45 Ohio App. 2d 227, 74 Ohio Op. 2d 343, 343 N.E.2d 128 (9th Dist. Summit 
County 1974). 
6 Shachtman v. Dulles, 225 F.2d 938 (D.C. Cir. 1955). 
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Whatever may be the scope or basis of the constitutional right of interstate travel, all citizens, ! including new residents~ and 
aliens lawfully within the United States, have a right to enter and abide in any state on an equality of legal privileges with all 


other citizens under nondiscriminatory laws. Minors are protected by the right to travel,* with, however, reduced expectations 
in some instances; and mental patients retain the constitutionally guaranteed right to freedom of bodily movement.” In fact, all 


persons, including indigents and other migrants, have a right of free travel. 
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1 Attorney General of New York v. Soto-Lopez, 476 U.S. 898, 106 S. Ct. 2317, 90 L. Ed. 2d 899 (1986); 
Jones v. Helms, 452 U.S. 412, 101 S. Ct. 2434, 69 L. Ed. 2d 118 (1981); People v. Relkin, 6 Cal. App. 5th 
1188, 211 Cal. Rptr. 3d 879 (3d Dist. 2016); City of Seattle v. McConahy, 86 Wash. App. 557, 937 P.2d 
1133 (Div. 1 1997). 
All Florida citizens have a right under the Florida Constitution to chat on a public street, to stroll aimlessly, 
and to saunter down a sidewalk. Catron v. City of St. Petersburg, 658 F.3d 1260 (11th Cir. 2011). 
Zobel v. Williams, 457 U.S. 55, 102 S. Ct. 2309, 72 L. Ed. 2d 672 (1982). 
Graham v. Richardson, 403 U.S. 365, 91 S. Ct. 1848, 29 L. Ed. 2d 534 (1971). 

4 Johnson v. City of Opelousas, 658 F.2d 1065, 32 Fed. R. Serv. 2d 879 (Sth Cir. 1981). 
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5 Wells v. Franzen, 777 F.2d 1258 (7th Cir. 1985); State v. J.D., 86 Wash. App. 501, 937 P.2d 630 (Div. 1 1997). 
6 Garren v. State, 245 Ga. 323, 264 S.E.2d 876 (1980). 
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Many state courts! and a number of federal courts have considered and reached differing conclusions as to whether the Federal 


Constitution guarantees the fundamental right of intrastate travel.” The Supreme Court has declined to decide the issue. 


Residency requirements for candidates for public office and for various public employees’? have been sustained. However, some 
juvenile curfew ordinances have been held to impinge on minors' fundamental rights of free movement and to travel intrastate 


and therefore to be subject to a strict scrutiny analysis for purposes of evaluating the minors' equal protection challenge. A 
"sitting ordinance" that prohibits sitting or lying on a sidewalk in the downtown or other neighborhood commercial zones 
between 7:00 a.m. and 9:00 p.m. does not implicate the constitutional right to travel since it does not exact a penalty for moving 
within the state or prohibit a homeless person from living on the street and does not increase the difficulty of migrating from one 


state to another.” A local "anticruising" ordinance is a reasonable time, place, and manner restriction on the right of localized 


intrastate travel. A number of state constitutions contain provisions establishing a state constitutional right to travel within 


the state.” 
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In re Marriage of Guffin, 2009 MT 169, 350 Mont. 489, 209 P.3d 225 (2009) (intrastate travel is 
constitutionally guaranteed); Standley v. Town of Woodfin, 362 N.C. 328, 661 S.E.2d 728 (2008) (right to 
intrastate travel is constitutionally guaranteed); State v. Holbach, 2009 ND 37, 763 N.W.2d 761 (N.D. 2009) 
(right to travel intrastate is guaranteed but may be restricted); City of Seattle v. McConahy, 86 Wash. App. 
557, 937 P.2d 1133 (Div. 1 1997). 

Town of West Hartford v. Operation Rescue, 991 F.2d 1039 (2d Cir. 1993); Lutz v. City of York, Pa., 899 
F.2d 255, 87 A.L.R.4th 1081 (3d Cir. 1990); Townes v. City of St. Louis, 949 F. Supp. 731 (E.D. Mo. 1996), 
aff'd, 112 F.3d 514 (8th Cir. 1997). 

Memorial Hospital v. Maricopa County, 415 U.S. 250, 94 S. Ct. 1076, 39 L. Ed. 2d 306 (1974). 

As to whether the right of locomotion or movement is part of the "liberty" guaranteed by the Due Process 
Clauses, see § 623. 

Am. Jur. 2d, Elections § 259. 

§ 663. 

Nunez by Nunez v. City of San Diego, 114 F.3d 935 (9th Cir. 1997); Jiovon Anonymous ex rel. Thomas 
Anonymous v. City of Rochester, 56 A.D.3d 139, 865 N.Y.S.2d 804 (4th Dep't 2008), aff'd on other grounds, 
13 N.Y.3d 35, 886 N.Y.S.2d 648, 915 N.E.2d 593 (2009). 

The right of "all citizens" to be free to travel within and between states, uninhibited by statutes or regulations 
which unreasonably burden this movement, extends in some measures to juveniles as citizens of the United 
States. Johnson v. City of Opelousas, 658 F.2d 1065, 32 Fed. R. Serv. 2d 879 (5th Cir. 1981). 

City of Seattle v. McConahy, 86 Wash. App. 557, 937 P.2d 1133 (Div. 1 1997). 

Lutz v. City of York, Pa., 899 F.2d 255, 87 A.L.R.4th 1081 (3d Cir. 1990); Brandmiller v. Arreola, 189 Wis. 
2d 215, 525 N.W.2d 353 (Ct. App. 1994), decision aff'd, 199 Wis. 2d 528, 544 N.W.2d 894 (1996). 

Bruno v. Civil Service Com'n of City of Bridgeport, 192 Conn. 335, 472 A.2d 328 (1984). 
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The right to travel outside the United States (and to have a passport allowing it) is part of the "liberty" of which a United States 


citizen cannot be deprived without due process of law under the Fifth Amendment;! if that "liberty" is to be regulated, it must 
be pursuant to the lawmaking functions of the Congress, and if the power to regulate is delegated, such delegation must be 
accompanied by standards which are adequate to pass scrutiny by accepted standards. However, the right to travel abroad is 


not absolute,” and the President, by acting through the Secretary of State, has authority to revoke a passport on the ground that 
the holder's activities in foreign countries are causing or are likely to cause serious damage to the national security or foreign 


policy of the United States. For instance, a federal statute prohibiting traveling in foreign commerce with the intent to engage 
in sex with a minor between the ages of 12 and 16 is not facially unconstitutional as an undue restriction on the defendant's 


right to travel internationally.“ Also, the "No Fly List," a register of persons compiled by the Terrorism Screening Center who 
are prohibited from flying on commercial airlines, is reasonably related to a rational government interest in preventing terrorist 
attacks against commercial aviation and, thus, does not violate a United States citizen's substantive due process rights as it 


applies to international travel.” As another example, while a news reporter's right to travel abroad is a part of freedom of the 
press, it does not mean that he or she can go anywhere he or she wishes; the right is subject to reasonable restrictions by the 


government.° The United States also may enter into treaties governing international travel.’ 
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Observation: 


The freedom of international travel is not basically equivalent to the constitutional right to interstate travel, since even though 
the constitutional right of interstate travel is virtually unqualified, nevertheless the "right" of international travel, which has been 
considered to be no more than an aspect of the "liberty" protected by the Due Process Clause of the Fifth Amendment, can be 
regulated within the bounds of due process; thus, legislation which is said to infringe the freedom to travel abroad is not to be 
judged by the same standard applied to laws that penalize the right of interstate travel, such as durational residency requirements 


imposed by the states.® 





Although the Constitution inhibits every state's power to restrict travel across its own borders, Congress is explicitly empowered 
to exercise that type of control over travel across the borders of the United States; the power of Congress to prevent travel of 


aliens into the United States cannot seriously be questioned.” Thus, a section of the Federal Social Security Act which prohibits 
Supplemental Security Income (SSI) payments for the needy, aged, blind, and disabled for any month that the recipient spends 
entirely outside the United States!” does not impose an impermissible burden on the freedom of international travel and is 
constitutional. |! Likewise, a provision of the Social Security Act which denies eligibility for the Medicare supplemental medical 
insurance program to aliens who are 65 or older unless such aliens have been admitted for permanent residence and also have 


resided in the country for at least five years! is constitutional because, whereas the Constitution inhibits every state's power 
to restrict travel across its own borders, Congress has power to exercise such type of control over travel across the borders of 


the United States. 1? 
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1 In re Aircrash In Bali, Indonesia on April 22, 1974, 684 F.2d 1301, 11 Fed. R. Evid. Serv. 875 (9th Cir. 1982). 

2 Am. Jur. 2d, Passports § 13. 

3 Haig v. Agee, 453 U.S. 280, 101 S. Ct. 2766, 69 L. Ed. 2d 640 (1981). 

4 U.S. v. Schneider, 817 F. Supp. 2d 586, 86 Fed. R. Evid. Serv. 821 (E.D. Pa. 2011), aff'd, 801 F.3d 186 
(3d Cir. 2015). 

d Mohamed v. Holder, 266 F. Supp. 3d 868 (E.D. Va. 2017). 

6 Worthy v. Herter, 270 F.2d 905 (D.C. Cir. 1959). 
Swaminathan v. Swiss Air Transport Co., Ltd., 962 F.2d 387 (5th Cir. 1992) (the application of a provision 
of the Warsaw Convention prescribing where an airline traveler, injured when hit on the head by a metal 
box which fell from an overhead compartment on an airplane, must bring suit, did not deprive the traveler 
of his constitutional rights to due process or travel). 

8 Haig v. Agee, 453 U.S. 280, 101 S. Ct. 2766, 69 L. Ed. 2d 640 (1981); Califano v. Aznavorian, 439 U.S. 
170, 99 S. Ct. 471, 58 L. Ed. 2d 435 (1978). 

9 Mathews v. Diaz, 426 U.S. 67, 96 S. Ct. 1883, 48 L. Ed. 2d 478 (1976). 

10 42 U.S.C.A. § 1382(f). 

11 Califano v. Aznavorian, 439 U.S. 170, 99 S. Ct. 471, 58 L. Ed. 2d 435 (1978). 
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12 42 U.S.C.A. § 13950(2)(B). 
13 Mathews v. Diaz, 426 U.S. 67, 96 S. Ct. 1883, 48 L. Ed. 2d 478 (1976). 
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The constitutional right of interstate travel is not an absolute right,! and it is subject to reasonable restriction.” Laws which 


burden the right to travel or migrate must be shown to be necessary to further a compelling state interest in order to be sustained.’ 
There may be instances where the governmental interests served by certain restrictions outweigh the burdens imposed upon the 


right of interstate travel, in which case the restrictions will not be held unconstitutional.“ In an emergency situation, fundamental 


rights such as the right of travel may be temporarily limited or suspended.> Likewise, despite the fundamental nature of the 
right, there are other situations in which a state may prevent a citizen from leaving, such as when a person has been charged 
with or convicted of a crime within a state, he or she may be detained within that state, and returned to it if he or she is found 


in another state. However, any restriction on the constitutionally protected right to travel which is not shown to be necessary 


to promote a compelling governmental interest will be held unconstitutional.’ 
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1 People of State of N. Y. v. O'Neill, 359 U.S. 1, 79 S. Ct. 564, 3 L. Ed. 2d 585 (1959); Harper v. Booth, 
382 F. Supp. 3d 124 (D. Mass. 2019); Club Gallistico de Puerto Rico Inc. v. United States, 414 F. Supp. 3d 
191 (D.P.R. 2019); People v. Relkin, 6 Cal. App. 5th 1188, 211 Cal. Rptr. 3d 879 (3d Dist. 2016); State v. 
Holbach, 2009 ND 37, 763 N.W.2d 761 (N.D. 2009). 
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People of State of N. Y. v. O'Neill, 359 U.S. 1, 79 S. Ct. 564, 3 L. Ed. 2d 585 (1959); Abdi v. Wray, 942 
F.3d 1019 (10th Cir. 2019); Halajian v. D & B Towing, 209 Cal. App. 4th 1, 146 Cal. Rptr. 3d 646 (Sth Dist. 
2012); State v. Elliott, 2010 ME 3, 987 A.2d 513 (Me. 2010). 

Attorney General of New York v. Soto-Lopez, 476 U.S. 898, 106 S. Ct. 2317, 90 L. Ed. 2d 899 (1986); In re 
Merrill Lynch Relocation Management, Inc., 812 F.2d 1116 (9th Cir. 1987); Smith v. Paulk, 705 F.2d 1279 
(10th Cir. 1983); Peruta v. County of San Diego, 678 F. Supp. 2d 1046 (S.D. Cal. 2010); Smith v. District of 
Columbia, 387 F. Supp. 3d 8 (D.D.C. 2019); Aitken v. City of Aberdeen, 393 F. Supp. 3d 1075 (W.D. Wash. 
2019); Bartosz v. Jones, 146 Idaho 449, 197 P.3d 310 (2008); In re M.C., 2015 MT 57, 378 Mont. 305, 343 
P.3d 569 (2015); In re Lauren L., 79 A.D.3d 1193, 912 N.Y.S.2d 732 (3d Dep't 2010); State v. Smith, 185 
Wash. App. 945, 344 P.3d 1244 (Div. 2 2015). 

Shapiro v. Thompson, 394 U.S. 618, 89 S. Ct. 1322, 22 L. Ed. 2d 600 (1969) (overruled in part on other 
grounds by, Edelman v. Jordan, 415 U.S. 651, 94 S. Ct. 1347, 39 L. Ed. 2d 662 (1974)); Markham v. Kodiak 
Island Borough Board of Equalization, 441 P.3d 943 (Alaska 2019). 

The freedom to travel within the United States, although constitutionally protected, does not mean that areas 
ravaged by flood, fire, or pestilence cannot be quarantined when it can be demonstrated that unlimited travel 
to the area would directly and materially interfere with the safety and welfare of the area or the nation as a 
whole. Zemel v. Rusk, 381 U.S. 1, 85 S. Ct. 1271, 14 L. Ed. 2d 179 (1965). 

U.S. v. Chalk, 441 F.2d 1277 (4th Cir. 1971). 

Jones v. Helms, 452 U.S. 412, 101 S. Ct. 2434, 69 L. Ed. 2d 118 (1981); Davis v. State, 248 Ga. 783, 286 
S.E.2d 430 (1982). 

A malicious prosecution action which resulted in an arrest and the arrestee's release on bond which confined 
him to the state did not give rise to a violation of the right to travel. Albright v. Oliver, 975 F.2d 343 (7th 
Cir. 1992), judgment aff'd, 510 U.S. 266, 114 S. Ct. 807, 127 L. Ed. 2d 114 (1994). 

A special parole condition preventing a parolee from entering Washington except for purposes of litigation 
or child visitation did not infringe on the parolee's constitutional right to interstate travel. Bagley v. Harvey, 
718 F.2d 921 (9th Cir. 1983). 

Dunn v. Blumstein, 405 U.S. 330, 92 S. Ct. 995, 31 L. Ed. 2d 274 (1972). 





End of Document 


WESTLAW 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 663. Particular governmental action as violating right to travel, 16B Am. Jur. 2d... 


16B Am. Jur. 2d Constitutional Law § 663 
American Jurisprudence, Second Edition May 2021 Update 
Constitutional Law 
Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; Lonnie E. Griffith, Jr., J.D.; Janice 
Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, 
Inc.; Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 
IX. Fundamental Constitutional Rights and Privileges 


C. Particular Fundamental Constitutional Rights 


5. Freedom of Travel 


§ 663. Particular governmental action as violating right to travel 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Constitutional Lawijmm1280, 1285, 1287, 1288 


A.L.R. Library 


Validity, under Federal Constitution, of regulation or policy of college or university requiring students to live in dormitories 
or residence halls, 31 A.L.R. Fed. 813 





The constitutional right of interstate travel has been relied upon as a basis for upholding the validity of federal legislation 
prohibiting states from disqualifying persons from voting in presidential elections because of failure to meet state residency 


requirements. ! Generally, state action penalizing a citizen for leaving or entering a state violates the citizen's right to travel 


under the United States Constitution.” The right to travel has also been invoked to invalidate— 


— governmental residency requirements for recipients of welfare benefits.* 
— a state's dividend distribution program favoring longtime residents over new residents.“ 


— civil banishment.° 
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— a State statute punishing a nonsupporting father who remained outside the state for 30 days as a felon while punishing a 


nonsupporting resident father only as a misdemeanant.° 


— a condition on a juvenile's probation excluding him from the United States, his country of citizenship, during his probation 


period.’ 


— a state statute prohibiting alcoholic beverage licensees from employing nonresidents of the state.® 


— a city's practice of ordering all persons to immediately leave the sidewalks and street in an entertainment district without 
consideration as to whether conditions throughout street area posed an existing, imminent, or immediate threat to public 


safety.” 


— a state restriction of its civil service preference to veterans who entered the armed forces while residing in that state. ii 
However, a federal statute making it an offense for a felon to possess a firearm in interstate commerce has been held not to 


violate a defendant's constitutional right to travel from one state to another. !! Also, a federal statute prohibiting traveling in 
foreign commerce with the intent to engage in sex with a minor between the ages of 12 and 16 is not facially unconstitutional 


as an undue restriction on the defendant's right to travel internationally. 1z 


With regard to state legislation or action, no federal constitutional right of interstate travel is violated where— 


— state statutes impose taxes or fees which are deemed to have merely an indirect effect upon interstate travel. t 


— a statute prohibits a sex offender from living within a certain range of a school! or from knowingly entering any public 


park. a 


— a state criminally regulates stalking. i 


— a probation condition requires an individual to avoid hardware stores in the state in the same chain as the one the individual 


burglarized, including their parking lots. n 


— the right to a real estate tax abatement to persons over 70 years of age depends on such persons having owned and occupied 


their homes for at least 10 years. y 


— a state statute requires a nonresident plaintiff to post bond covering the anticipated costs and attorney's fees which may be 


awarded against him or her. ta 
; f . f IEE . Pae oy 3G 
— a whitewater rafting law requires all noncommercial rafters to file a registration statement prior to engaging in that activity. 
— a State statute authorizes a person to be compelled to appear as a witness in judicial proceedings in another state.! 
— a police officer stops a motorist from traveling on a closed road.?? 
A bona fide residence requirement of a state statute, which is appropriately defined and uniformly applied with respect to 
attendance in free public schools and which permits a school district to deny tuition-free admission to its public schools for a 


minor who lives apart from a "parent, guardian, or other person having lawful control of him" if his or her presence in the district 
is "for the primary purpose of attending the public free schools," does not burden or penalize the constitutional right of interstate 
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travel.” A state's one-year residency requirement as a prerequisite for a divorce in the state has been sustained, ^ as have rules 


or regulations requiring local residence for continued public employment?’ or for unemployment insurance benefits.” 


A city ordinance banning camping and storage of personal property in public areas such as parks does not violate the right of 


homeless persons to travel.” Similarly, a city ordinance, which addresses all persons alike, providing that it is unlawful for 
any person to camp in or upon any public property or public right of way does not violate the right to travel of those who are 


unsheltered.” 


A provision of a federal statute rendering deportable any alien convicted of stalking is not facially void for vagueness as the 
provision does not implicate the right to travel and to interstate movement, and the provision did not prohibit stalking but rather 
provides for the removal of aliens who have been convicted of that offense, and, as such, is an exercise of the fundamental 


authority of the political branches to exclude undesirable aliens.”? The constitutional right to travel does not encompass using 
state highways in an unrestrained manner, operating a motor vehicle without a valid driver's license, or exceeding the speed 


limit. °° 


State regulation of the practice of law which may inhibit travel does not per se constitute a constitutional violation.*! A state 
bar admission rule prohibiting graduates of unaccredited law schools from sitting for that state's bar examination unless they 
have been members of the bar of a reciprocal state and have practiced there for five years, is subject to a rational basis review 
rather than strict scrutiny; although the rule has the practical effect of making such attorneys ineligible to practice in the state, 


it does not so impinge on the attorneys' freedom of movement as to trigger strict scrutiny.” 


An increase in the toll for use of bridges and tunnels connecting two states does not violate residents' constitutional right to 
travel where the residents of each state pay the same amount of money, the increase represents a fair approximation of the use 


conferred, and the tolls are not excessive.” Also, a motorists' allegations that increased tolls cause and will continue to cause 
highway users to switch to nontoll roads in the future, but not that interstate or intrastate travel has been or will be deterred, are 


insufficient to state a claim for infringement of the right to travel.?4 


"Parietal" regulations or policies of colleges or universities requiring unmarried full-time undergraduate students to reside in 
campus dormitories or residence halls have been upheld against the challenge that they unconstitutionally violated the right of 


travel of students.*> Also, a village zoning ordinance prohibiting occupancy of one-family dwellings by more than two unrelated 
persons but allowing occupancy by any number of persons related by blood, adoption, or marriage has been held not aimed at 


transients and thus not violative of a person's right of interstate travel.*° 


On the other hand, a workers' compensation statute which adjusted the benefits of workers' compensation recipients who moved 
out of the state based on the average weekly wage of the state to which the recipient moved imposed a substantial penalty 


upon the exercise by recipients of the right to travel out of state and was thus unconstitutional.’ Likewise, a local residency 
requirement for the position of recreation superintendent of a city, which requirement acted to disqualify a state resident who 
did not reside within the city, implicated the fundamental right to travel freely within the state, did not pass the test of "strict 


judicial scrutiny," and was therefore invalid.>*® 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 Am. Jur. 2d, Elections § 159. 
2 Bartosz v. Jones, 146 Idaho 449, 197 P.3d 310 (2008). 


WESTLAW 


§ 663. Particular governmental action as violating right to travel, 16B Am. Jur. 2d... 


O NDAU FF 


13 


14 
15 
16 


17 
18 
19 
20 
21 
22 
23 
24 
25 


26 
27 
28 
29 
30 


31 
32 


WESTLAW 


Memorial Hospital v. Maricopa County, 415 U.S. 250, 94 S. Ct. 1076, 39 L. Ed. 2d 306 (1974); Graham v. 
Richardson, 403 U.S. 365, 91 S. Ct. 1848, 29 L. Ed. 2d 534 (1971). 

Zobel v. Williams, 457 U.S. 55, 102 S. Ct. 2309, 72 L. Ed. 2d 672 (1982). 

Town of Huntington v. Mazzone, 17 Misc. 3d 546, 841 N.Y.S.2d 831 (Dist. Ct. 2007). 

In re King, 3 Cal. 3d 226, 90 Cal. Rptr. 15, 474 P.2d 983 (1970). 

In re James C., 165 Cal. App. 4th 1198, 81 Cal. Rptr. 3d 846 (4th Dist. 2008). 

Costa v. Bluegrass Turf Service, Inc., 406 F. Supp. 1003 (E.D. Ky. 1975). 

Cole v. City of Memphis, Tenn., 108 F. Supp. 3d 593 (W.D. Tenn. 2015), aff'd, 839 F.3d 530, 95 Fed. R. 
Serv. 3d 1780 (6th Cir. 2016). 

Attorney General of New York v. Soto-Lopez, 476 U.S. 898, 106 S. Ct. 2317, 90 L. Ed. 2d 899 (1986). 
U.S. v. Burton, 475 F.2d 469 (8th Cir. 1973). 

U.S. v. Schneider, 817 F. Supp. 2d 586, 86 Fed. R. Evid. Serv. 821 (E.D. Pa. 2011), aff'd, 801 F.3d 186 (3d 
Cir. 2015) (18 U.S.C.A. § 2423(b)). 

Evansville-Vanderburgh Airport Authority Dist. v. Delta Airlines, Inc., 405 U.S. 707, 92 S. Ct. 1349, 31 L. 
Ed. 2d 620 (1972) (tax on emplaning airline passengers). 

State v. Willard, 756 N.W.2d 207 (Iowa 2008). 

Standley v. Town of Woodfin, 362 N.C. 328, 661 S.E.2d 728 (2008). 

Falls v. State, 131 N.E.3d 1288 (Ind. 2019) (prosecution for stalking in which defendant was accused of 
following the victim in his vehicle for two-and-one-half hours). 

People v. Moran, 1 Cal. 5th 398, 205 Cal. Rptr. 3d 491, 376 P.3d 617 (Cal. 2016). 

Lee v. Commissioner of Revenue, 395 Mass. 527, 481 N.E.2d 183 (1985). 

Patrick v. Lynden Transport, Inc., 765 P.2d 1375 (Alaska 1988). 

Brown v. Department of Inland Fisheries and Wildlife, 577 A.2d 1184 (Me. 1990). 

People of State of N. Y. v. O'Neill, 359 U.S. 1, 79 S. Ct. 564, 3 L. Ed. 2d 585 (1959). 

Douris v. Huff, 260 Fed. Appx. 441 (3d Cir. 2008). 

Martinez v. Bynum, 461 U.S. 321, 103 S. Ct. 1838, 75 L. Ed. 2d 879, 10 Ed. Law Rep. 11 (1983). 

Sosna v. Iowa, 419 U.S. 393, 95 S. Ct. 553, 42 L. Ed. 2d 532, 19 Fed. R. Serv. 2d 925 (1975). 

McCarthy v. Philadelphia Civil Service Commission, 424 U.S. 645, 96 S. Ct. 1154, 47 L. Ed. 2d 366 (1976); 
Association of Cleveland Fire Fighters v. City of Cleveland, Ohio, 502 F.3d 545 (6th Cir. 2007); Wardwell 
v. Board of Ed. of City School Dist. of City of Cincinnati, 529 F.2d 625 (6th Cir. 1976); Pollack v. Duff, 
793 F.3d 34 (D.C. Cir. 2015); McClelland v. Paris Public Schools, 294 Ark. 292, 742 S.W.2d 907, 44 Ed. 
Law Rep. 844, 75 A.L.R.4th 263 (1988); Tiffany v. City of Payette, 121 Idaho 396, 825 P.2d 493 (1992); 
Eastham v. City of Huntington, 222 W. Va. 661, 671 S.E.2d 666 (2008). 

A statute requiring a school superintendent to reside in-state after being appointed to the position was not an 
improper restraint upon a superintendent's federal and state constitutional right to travel and migrate; there 
was no requirement that a candidate for superintendent had to have been an in-state resident for a certain 
number of years. Newport Independent School District/Newport Bd. of Educ. v. Com., 300 S.W.3d 216, 252 
Ed. Law Rep. 997 (Ky. Ct. App. 2009). 

A home-rule charter provision requiring police officers employed by a town to reside within the town did not 
unduly or unreasonably restrict the officers' fundamental rights under the state constitution to travel and to 
live where they choose. Seabrook Police Ass'n v. Town of Seabrook, 138 N.H. 177, 635 A.2d 1371 (1993). 
Patino v. Catherwood, 29 N.Y.2d 331, 327 N.Y.S.2d 638, 277 N.E.2d 658 (1971). 

Tobe v. City of Santa Ana, 9 Cal. 4th 1069, 40 Cal. Rptr. 2d 402, 892 P.2d 1145 (1995). 

State v. Barrett, 302 Or. App. 23, 2020 WL 468015 (2020). 

Arriaga v. Mukasey, 521 F.3d 219 (2d Cir. 2008). 

State v. Wells, 965 So. 2d 834 (Fla. 4th DCA 2007); State v. Skurdal, 235 Mont. 291, 767 P.2d 304 (1988). 
A driver has no absolute constitutional right to drive a car on a public highway, and suspension of a driver's 
license for failure to pay for an automobile purchase and use tax assessment does not violate the driver's 
constitutional right to travel. Boutin v. Conway, 153 Vt. 558, 572 A.2d 905 (1990). 

Salibra v. Supreme Court of Ohio, 730 F.2d 1059 (6th Cir. 1984). 

Schumacher v. Nix, 965 F.2d 1262 (3d Cir. 1992). 


§ 663. Particular governmental action as violating right to travel, 16B Am. Jur. 2d... 


33 Wallach v. Brezenoff, 930 F.2d 1070 (3d Cir. 1991). 

34 Owner Operator Independent Drivers Association, Inc. v. Pennsylvania Turnpike Commission, 934 F.3d 283 
(3d Cir. 2019), cert. denied, 140 S. Ct. 959 (2020). 

35 Pratz v. Louisiana Polytechnic Institute, 316 F. Supp. 872 (W.D. La. 1970), case dismissed, 401 U.S. 951, 


91 S. Ct. 1186, 28 L. Ed. 2d 234 (1971) and judgment aff'd, 401 U.S. 1004, 91 S. Ct. 1252, 28 L. Ed. 2d 541 
(1971); Poynter v. Drevdahl, 359 F. Supp. 1137 (W.D. Mich. 1972). 


36 Village of Belle Terre v. Boraas, 416 U.S. 1, 94 S. Ct. 1536, 39 L. Ed. 2d 797 (1974). 
37 Alaska Pacific Assur. Co. v. Brown, 687 P.2d 264 (Alaska 1984). 
38 Bruno v. Civil Service Com'n of City of Bridgeport, 192 Conn. 335, 472 A.2d 328 (1984). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5 


§ 664. Particular governmental action as violating right to..., 16B Am. Jur. 2d... 


16B Am. Jur. 2d Constitutional Law § 664 


American Jurisprudence, Second Edition May 2021 Update 


Constitutional Law 

Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; Lonnie E. Griffith, Jr., J.D.; Janice 
Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, 
Inc.; Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 


IX. Fundamental Constitutional Rights and Privileges 
C. Particular Fundamental Constitutional Rights 


5. Freedom of Travel 


§ 664. Particular governmental action as violating right to travel—Child custody and visitation 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawiji=r1286 





The best interest of the child standard is a compelling state interest that can restrict the constitutional right of a custodial 
parent to travel,! and is the most appropriate way to fairly balance parents’ competing interests, when a custodial parent 


seeks to relocate with a child.? When a parent claims that denial of the parent's request to relocate the child would violate 
the parent's federal constitutional right to travel, the child's interests are powerful countervailing considerations that cannot 
be swept aside as irrelevant, and the court should also balance the nonrelocating parent's federal constitutional interest in 


parenting.” Nevertheless, an injunction issued in a postdivorce proceeding which permanently enjoins a former spouse from 
traveling outside the continental United States without the other former spouse's consent, will be struck down as violative of the 
constitutional right to travel where it is overly broad, unreasonably restrictive, and unrelated to either the child's best interest 


or the prevention of international child-abduction prevention." 


A statute governing custody ofa child when a divorced parent seeks to remove and relocate out of state with the child, over the 
other parent's objection, did not infringe upon the mother's due process right to interstate travel; the statute did not constrain 
the mother's right to travel, rather, it placed a limitation upon her claimed right to permanently relocate her children out of state 


without the court's approval.’ 
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The constitutional right of interstate travel is a right which is secured not only against governmental interference! but also against 
interference by private parties.” Thus, the constitutional right of travel of black citizens will be protected against interference 


by private parties through intimidation, threats, or assaults.’ However, it has been held that a city is not required to protect 
a pedestrian, as member of the general public, from acts of private persons or their animals that could adversely affect the 


pedestrian's travel.4 
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The right of access to the courts is constitutionally protected, ! fundamental,” and cannot be denied,’ although such right is not 


absolute.“ The freedom secured by the Constitution consists, in one of its essential dimensions, of the right of the individual not 
to be injured by the unlawful exercise of governmental power; thus, when the rights of persons are violated, the Constitution 
requires redress by the courts, notwithstanding the more general value of democratic decision-making, and this holds true even 


when protecting individual rights affects issues of the utmost importance and sensitivity.” An open courts provision of a state 
constitution acts as an additional due process guarantee granted in the Constitution and prohibits the legislature from arbitrarily 


withdrawing all legal remedies from anyone having a well-defined cause of action under the common law.® 


A party's constitutional right of access to the court must be adequate, effective, and meaningful.” It has been held that a state 
constitutional "open courts" provision includes at least three separate guarantees: (1) the courts must actually be operating and 
available, (2) the legislature cannot impede access to the courts through unreasonable financial barriers, and (3) meaningful 
remedies must be afforded so that the legislature may not abrogate the right to assert a well-established common-law cause of 


action unless the reason for its action outweighs the litigants' constitutional right of redress.® 


To make a colorable claim of denial of access to the courts, an aggrieved party must demonstrate that the legislature has abolished 


a common-law right previously enjoyed by the people of the state.’ A violation of a state constitution's open courts provision 
is established upon a showing that (1) a party has a recognized cause of action, (2) the cause of action is being restricted, and 


(3) the restriction is arbitrary or unreasonable. 10 To prevail on an "access to the courts" constitutional challenge, a litigant must 
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demonstrate actual injury—that is, actual prejudice with respect to contemplated or existing litigation, such as the inability to 


meet a filing deadline or to present a claim. m 


In most but not all ^ of the state constitutions there are provisions, varying slightly in terms, which stipulate that justice shall 


be administered to all without delay or denial, without sale or prejudice, and that the courts shall always be open to all alike. i 


Practice Tip: 


In order to establish an open courts violation, a plaintiff must satisfy two criteria: (1) that he or she has a well-recognized common- 
law cause of action that is being restricted, and (2) that the restriction of his or her claim is unreasonable or arbitrary when balanced 


against the purpose of the statute. !* 





A constitutional provision that right and justice shall be administered according to such guarantees is mandatory upon the 
departments of government. Hence, it requires that there be no unreasonable and unjustifiable delays in the administration of 


justice!" and that a cause not be heard before a prejudiced court.!° These guarantees cannot be destroyed, denied, abridged, 


or impaired by legislative enactments. 


The right of access to the courts is not unconditional; conditions and restrictions on each person's access are necessary to 
preserve the judicial resource for all other persons. '8 A constitutional provision guaranteeing to residents of the state the right to 
resort to the courts on equal terms with others does not preclude the courts from making a reasonable classification of litigants 
in determining whether to retain jurisdiction of actions instituted by them.!° Likewise, where access to the judicial process is 
not essential to the exercise of a fundamental right, the legislature is free to restrict access to the judicial machinery if there is 


a rational basis for that restriction.”” The right to access to the courts will be accorded special constitutional protection only 
where the right sought to be asserted through such access is a right recognized in the constitutional sense as carrying a preferred 
status and so entitled to special protection, and then only where there is no alternative forum in which vindication of that 


constitutionally protected right may be sought.7! 


While there is no specific reference to the right of open access to the courts in the Federal Constitution, it has long been held 
that such a right nonetheless exists as a necessary result of the inclusion in that document of the Due Process Clauses of the 


Fifth and 14th Amendments and the Equal Protection Clause of the 14th Amendment.” 
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on other grounds by, Slingluff v. State, 131 Haw. 239, 317 P.3d 683 (Ct. App. 2013)). 

Ambers-Phillips v. SSM DePaul Health Center, 459 S.W.3d 901 (Mo. 2015). 
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In some instances, litigants have pointed to specific laws they have alleged as infringing upon their right to free access to the 
courts but with only occasional limited success. For instance, there is no constitutional right to obtain a discharge of one's debts 
in bankruptcy; the mere fact that Congress has delegated to the United States district courts supervision over the proceedings 
by which a petition for discharge is processed does not convert a statutory benefit into a constitutional right of access to the 


courts. | Statutory limitations or "caps" on noneconomic damages, under which a court may not award noneconomic damages 
exceeding a certain amount unless it finds by clear and convincing evidence that a greater award is justified, have been held 


not to violate a state constitutional right of access to the courts.” An automobile no-fault insurance statute does not violate an 


open courts provision.’ 
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As to whether such a statutory cap violates equal protection rights or a state constitutional provision against 
special legislation, see § 928. 
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A.L.R. Library 


Validity of law or rule requiring state court party who requests jury trial in civil case to pay costs associated with jury, 68 
A.L.R.4th 343 





Legislation and orders concerning costs and fees have often been assailed under constitutional provisions insuring justice without 


sale. It is a general rule that reasonable costs may be imposed on litigants without violating these constitutional guarantees. | 
However, court filing fees may be imposed only for purposes relating to the administration of justice to conform with the 


constitutional right of access to the courts.” Indigents have been afforded protection in many respects so that they will not be 
denied access to the courts.° The state constitutions and rules of procedure in most states recognize that the courts must be open 
to all with legitimate disputes, not just to those who can afford to pay fees to get in.* When fundamental interests are at stake, a 


litigant's inability to pay the filing fee cannot be a barrier to his or her access to the judiciary.> Thus, a civil litigant's complaint, 
alleging that a private provider of court e-filing services imposed unfair charges, and that such fee was imposed on the litigant, 


states a cause of action for violation of a state constitution's open courts provision. 
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A statute violates the right of equal access to the courts when for attorney's fees purposes it treats a victorious plaintiff differently 


from a successful defendant.’ An award of attorney's fees pursuant to a commodity futures brokerage contract providing for 


such an award does not violate a state's public policy of open access to its courts. Requiring an insurance company to pay a 
penalty and attorney's fees if compelled to pay a loss which it fails to pay within the time specified in a contract does not tend 


to prevent a resort to the courts, in contravention of a constitutional requirement that all courts shall be open.” 
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A provision guaranteeing to every person a remedy by due course of law for injury done to his or her person or property (and 
usually also for injury done to the person's reputation) is found in the constitutions of many states.! It means that for such 
wrongs as are recognized by the law of the land, the courts shall be open and afford a remedy,” or that laws shall be enacted 
giving a certain remedy for all injuries or wrongs.” This provision was designed to implement the maxim that for every wrong 


there is a remedy* and to effectuate the security and enjoyment of the "inalienable rights" guaranteed by the Constitution.’ It 
has also been said that the purpose of such a constitutional provision is to make civil remedies available and to guard against 


arbitrary and discriminatory infringements upon access to the courts.° 


Such a provision assumes that for every injury done to an individual in his or her lands, goods, person, or reputation there is a 


remedy provided by law either by the statutes or by the common law’ in effect at the time the state constitution was adopted.® 
"Remedy by due course of law" means the reparation for injury ordered by a tribunal having jurisdiction, in the due course of 


procedure, after a fair hearing.” 





Observation: 
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The right of access to federal courts is not a free-floating right but rather is subject to Congress's Article III power to set limits on 


federal jurisdiction, and Congress is no more compelled to guarantee free access to federal courts than it is to provide unlimited 


access to them.!° 





A constitutional provision which guarantees a remedy for all injuries relates primarily to the assertion of affirmative rights. 
Thus, the word "injury" as employed in such a constitutional declaration implies the doing of some act which constitutes an 


invasion of a legal right! as established by statutory or common law!? and has reference to substantial invasion of rights and 
injuries that are not merely de minimis. 14 As such, the jural rights doctrine is limited to application in the areas of negligence, 


personal injury, or wrongful death. 15 


The constitutional guarantee of access to the courts and of a remedy for injuries does not warrant a remedy for every single 


injury. 16 It cannot be considered as referring to all evils which may affect humankind; !” the Constitution does not provide 


judicial remedies for every social and economic ill. i 


A state constitutional provision that that every person should have recourse for injury done to his or her person or property 
does not necessarily support a private cause of action and monetary remedies; rather, it guarantees a citizen the opportunity to 


seek judicial redress of a wrong. j 


The remedy guaranteed by the Constitution must be invoked by due course of law” in appropriate proceedings in a court 


having jurisdiction of the matter presented for decision to afford the remedy sought.” ! Such constitutional guarantee of a remedy 


2 


does not, however, delegate strictly legislative power to the courts,” nor does it authorize the courts to invade a legislative 


prerogative.” Such a provision does not create any new right but is merely a declaration of a general fundamental principle,” 


although it does not prohibit the creation of new causes of action by due course of law. 


It is a primary duty of the courts to safeguard the declaration of right and remedy guaranteed by a constitutional provision 
ensuring a remedy for all injuries,” but such a provision is not violated solely because the granting of a remedy rests in the 


sound discretion of a court.” 


Granting political subdivisions of a state absolute immunity from suits arising from injuries occurring on their property does 
not violate the provision of a state constitution guaranteeing a certain remedy for personal injuries; the statute does not preclude 


all recovery but simply restricts the liability of one category of defendants.7® Likewise, a statute immunizing government 
employees from liability for acts or omissions occurring during the performance of their duties except in cases of fraud or malice 


does not violate the "open courts" provision.” 
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A.L.R. Library 


Medical malpractice statutes of limitation minority provisions, 71 A.L.R.5th 307 





In the ordinary course of events, a statute of limitations is not considered to be an unconstitutional limitation on the right of 


access to the court system or the guarantee of a remedy for all injuries. ! However, an occurrence-based statute of limitations, 
imposing an absolute time limitation in every case, has been deemed an unconstitutional abrogation of a right to a complete tort 


remedy, which is a right guaranteed by the "open courts" provision of various state constitutions.” Also, a statute of limitations 
for health care liability claims has been held unconstitutional where a plaintiff, within the two-year period, does not know, or in 


the exercise of reasonable diligence could not have discovered, that he or she had sustained an injury as a result of malpractice,’ 


or as applied to a patient who was a minor at the time treatment was provided.“ 
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Application of the statute of limitations for healthcare liability claims to plaintiff's wrongful death and 
survival claims did not violate the "open courts" provision of the state constitution; its application did not 
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and plaintiff had no cause of action at common law. Zweig v. South Texas Cardiothoracic and Vascular 
Surgical Associates, PLLC, 373 S.W.3d 605 (Tex. App. San Antonio 2012). 

A savings provision that precluded the family of a deceased patient from commencing a third wrongful 
death action outside the limitations period against chiropractors who treated the patient did not violate a state 
constitution's open courts provision in the absence of any showing that the savings provision constituted an 
arbitrary or unreasonable restriction on their access to the courts; the family members' argument was focused 
on the effect of the statutory health care affidavit requirements, and their action was already barred by the 
three-year statute of limitations. State ex rel. Goldsworthy v. Kanatzar, 543 S.W.3d 582 (Mo. 2018). 
Schaffer by Schaffer v. A.O. Smith Harvestore Products, Inc., 74 F.3d 722, 34 Fed. R. Serv. 3d 205, 1996 
FED App. 0040P (6th Cir. 1996). 

Houser v. Kaufman, 972 N.E.2d 927 (Ind. Ct. App. 2012). 

Montalvo v. Lopez, 466 S.W.3d 290 (Tex. App. San Antonio 2015). 

A two-year statute of limitations applicable to medical malpractice actions, as applied to juvenile patient 
who had no procedural capacity to sue, violated her fundamental right of access to the courts under the open 
courts provision of state constitution; the patient's exclusive remedy was to file suit, through her parents or 
some other guardian, seeking to recover damages for the alleged malpractice, but the patient could not bring 
suit against her parents if they negligently failed to bring the claim within the limitations period. Kordus v. 
Montes, 2014 WY 146, 337 P.3d 1138 (Wyo. 2014). 
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Constitutional provisions guaranteeing a remedy to every person for every injury has been applied in a variety of instances to 
prevent the legislature from denying redress to the courts to certain persons, including aliens, ! public servants such as a police 


officer,” unborn viable children,” and corporations.* 


Constitutional provisions guaranteeing the equal protection of the law? imply that all litigants similarly situated may appeal to 


courts for both relief and defense under like conditions, with like protection, and without discrimination.° 
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1 Am. Jur. 2d, Aliens and Citizens §§ 2086, 2087. 

2 State ex rel. Christian v. Barry, 123 Ohio St. 458, 9 Ohio L. Abs. 443, 175 N.E. 855, 74 A.L.R. 497 (1931). 

3 Williams v. Marion Rapid Transit, 152 Ohio St. 114, 39 Ohio Op. 433, 87 N.E.2d 334, 10 A.L.R.2d 1051 
(1949). 

4 Surf Club v. Tatem Surf Club, 151 Fla. 406, 10 So. 2d 554 (1942). 


The record did not support a corporation's contention that it could not afford an attorney and was being 
denied access to the courts by a requirement that it appear only through counsel. LaBrie, Inc. v. Vermont 
Dept. of Environmental Conservation, 157 Vt. 642, 596 A.2d 354 (1991). 
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As to the capacity of a corporation to sue or be sued, generally, see Am. Jur. 2d, Corporations §§ 1850 to 
1854. 


As to the right of a foreign corporation to sue in American courts, see Am. Jur. 2d, Foreign Corporations 
§§ 419, 420. 


3 §§ 817 to 912. 
Sexton v. Barry, 233 F.2d 220, 1 Ohio Op. 2d 231, 75 Ohio L. Abs. 71 (6th Cir. 1956). 
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Many state constitutions contain provisions which, although varying considerably in terminology and application, generally 


prohibit imprisonment for debt.! Although there is no comparable provision in the United States Constitution, a federal statute” 
provides that no federal court may imprison a person for debt in any state wherein imprisonment for debt has been abolished. 





Caution: 


Community service is not incarceration; therefore, imposition of community service does not constitute imprisonment for debt. 
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pe 


In some states, the provision broadly declares "that no person shall be imprisoned for debt." Such inhibition is absolute 
and contains within its terms no exceptions.“ In some such jurisdictions imprisonment for debt, even in cases of fraud, is 


held to be a violation of the state constitution.’ Elsewhere, it has been held that the legislature has the power to authorize 
punishment, including imprisonment in some cases, under a similar constitutional provision, not as a punishment for debt 


but for such an intentional fraud that through it the offender obtains the property of another without compensation.° Other 
state constitutions except cases of fraud and make that a ground of imprisonment,’ and statutes enacted in such jurisdictions 


permitting imprisonment of a judgment debtor guilty of fraud have been upheld as a valid exercise of legislative authority.® 


Observation: 


Although a statute is ordinarily presumed constitutional and all doubt is to be resolved in favor of its constitutionality, every doubt 


must be resolved in favor of a citizen in the enforcement of a constitutional provision that no person shall be imprisoned for debt.” 





The provision in the Federal Constitution forbidding state impairment of the obligation of contracts has no application to state 
abolition of imprisonment for debt. The states have a right to abolish such imprisonment even though it may have constituted a 


part of the remedy for enforcing the performance of contracts. Imprisonment itself, however, is in no sense a part of the contract, 


and the simple release of a prisoner does not impair a contract obligation. ed 
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v. Zimmerebner, 2016 Ark. 290, 497 S.W.3d 188 (2016); Al Ghurair v. Zaczac, 255 So. 3d 485 (Fla. 3d 
DCA 2018); Sentinel Offender SVCS., LLC v. Glover, 296 Ga. 315, 766 S.E.2d 456 (2014); Sidebottom 
v. Watershed Equine, LLC, 564 S.W.3d 331 (Ky. Ct. App. 2018); In re Estate of Van Note, 443 S.W.3d 32 
(Mo. Ct. App. W.D. 2014); Sickler v. Sickler, 293 Neb. 521, 878 N.W.2d 549 (2016); Zahavi v. State, 131 
Nev. 51, 343 P.3d 595, 131 Nev. Adv. Op. No. 7 (2015); Collins v. Collins, 2018-Ohio-1512, 110 N.E.3d 
999 (Ohio Ct. App. 8th Dist. Cuyahoga County 2018); In re McLaurin, 467 S.W.3d 561 (Tex. App. Houston 
Ist Dist. 2015). 
The power of the state to abolish imprisonment for debt altogether, so far as it relates to its own process, 
cannot be doubted. Mason v. Haile, 25 U.S. 370, 6 L. Ed. 660, 1827 WL 3030 (1827). 
28 U.S.C.A. § 2007. 
Davis v. State, 495 So. 2d 928 (Fla. 4th DCA 1986). 
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State v. Vann, 150 Ala. 66, 43 So. 357 (1907); Caughron v. Stinespring, 132 Tenn. 636, 179 S.W. 152 (1915). 
Carr v. State, 106 Ala. 35, 17 So. 350 (1895); State v. Glenn, 56 Ohio Misc. 2d 1, 564 N.E.2d 1149 (Mun. 
Ct. 1990). 

State v. Owen, 129 Idaho 920, 935 P.2d 183 (Ct. App. 1997); State v. Jones, 242 Kan. 385, 748 P.2d 839, 
5 U.C.C. Rep. Serv. 2d 1479 (1988). 

Absent a specific statute or contractual fraud, one cannot be imprisoned for failure to pay a debt; one who 
acts fraudulently, however, may be imprisoned because he or she is being punished for a wrong which has 
been perpetrated, not for a failure to pay. State v. Reid, 74 Wash. App. 281, 872 P.2d 1135 (Div. 3 1994). 
Ex parte Trombley, 31 Cal. 2d 801, 193 P.2d 734 (1948); State v. Owen, 129 Idaho 920, 935 P.2d 183 (Ct. 
App. 1997). 

Tatlow v. Bacon, 101 Kan. 26, 165 P. 835, 14 A.L.R. 269 (1917). 

State v. Riggs, 305 Ark. 217, 807 S.W.2d 32 (1991). 

In re Penniman, 103 U.S. 714, 26 L. Ed. 602, 1880 WL 18864 (1880); Beers v. Haughton, 34 U.S. 329, 9 L. 
Ed. 145, 1835 WL 3250 (1835); Mason v. Haile, 25 U.S. 370, 6 L. Ed. 660, 1827 WL 3030 (1827); Sturges 
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Constitutional guarantees against imprisonment for debt have as their purpose the prevention of the useless and often cruel 


imprisonment of persons who, having honestly become indebted, are unable to pay as they undertook and promised. ' The spirit 


of such a provision is to protect an honest debtor who is poor and has nothing with which to pay, so that the debtor should not 


be at the mercy of his or her creditors if his or her insolvency is bona fide, but it is not intended to shield a dishonest person 


who takes unconscionable advantage of another.” Every doubt should be resolved in favor of the liberty of the citizen in the 


enforcement of a constitutional provision that no person shall be imprisoned for debt.° 





Practice Tip: 
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It has been held that an attorney representing a judgment debtor must be able to prove the debtor's honest inability to pay the debt in 


order to invoke a constitutional prohibition against imprisonment for debt;* a defendant who is able to pay a debt but contemptuously 


refuses to pay may be imprisoned without violating a constitutional provision banning imprisonment for debt.° 





A prohibition against imprisonment for debt applies to criminal proceedings where the criminal statute declares the nonpayment 
of an obligation to be a crime. The validity of such a statute is dependent upon whether the legislative objective is consistent with 
such a constitutional guarantee. The power to prescribe punishment in a criminal case may not be used to defeat constitutional 


guarantees against imprisonment for debt. Such constitutional guarantees cannot be circumvented by indirection. Thus, the 
legislature has no power to declare the mere nonperformance of a contract of indebtedness a misdemeanor and to punish the 


commission thereof by imprisonment directly or indirectly;’ such a provision cannot be evaded by the device of declaring, in a 
municipal ordinance or statute, a simple breach of contract to be a crime. A statute providing a fine for the failure to pay wages 


in cash violates the constitutional provision against imprisonment for debt if failure to pay the fine will result in imprisonment.” 


On the other hand, the constitutional provision prohibiting imprisonment for debt is not violated where the legislative purpose 
is to punish for an act declared criminal, not to enforce imprisonment for debt. Imprisonment after breach of a condition of 


probation that the defendant make restitution is not imprisonment for debt. 
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1 Ex Parte Clark, 20 N.J.L. 648, 1846 WL 3333 (N.J. 1846); Burgwyn v. Hall, 108 N.C. 489, 13 S.E. 222 
(1891). 
The provision of the Kentucky Constitution on imprisonment for debt restricts imprisonment for a debt owed 
in order to prevent the resurgence of debtor prisons. Sidebottom v. Watershed Equine, LLC, 564 S.W.3d 
331 (Ky. Ct. App. 2018). 
Ex parte Trombley, 31 Cal. 2d 801, 193 P.2d 734 (1948). 
Bradley v. Superior Court In and For City and County of San Francisco, 48 Cal. 2d 509, 310 P.2d 634 (1957). 
Santibanez v. Wier McMahon & Co., 105 F.3d 234, 46 Fed. R. Evid. Serv. 517 (Sth Cir. 1997) (a court is not 
barred from imprisoning a judgment debtor, absent evidence of the judgment debtor's inability to pay the 
debt); Ex parte Buller, 834 S.W.2d 622 (Tex. App. Beaumont 1992) (the constitutional prohibition against 
imprisonment for debt does not apply unless the contemnor demonstrates his or her inability to pay). 

5 State v. Campbell, 84 Wash. App. 596, 929 P.2d 1175 (Div. 2 1997). 

6 Ex parte Trombley, 31 Cal. 2d 801, 193 P.2d 734 (1948). 

7 Carr v. State, 106 Ala. 35, 17 So. 350 (1895). 

8 Kansas City v. Pengilley, 269 Mo. 59, 189 S.W. 380 (1916). 

9 State v. Prudential Coal Co., 130 Tenn. 275, 170 S.W. 56 (1914). 

10 Plapinger v. State, 217 Ga. 11, 120 S.E.2d 609 (1961). 

11 People v. Baumann, 176 Cal. App. 3d 67, 222 Cal. Rptr. 32 (4th Dist. 1985). 
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The debt intended to be covered by a constitutional provision prohibiting imprisonment for debt is that which arises exclusively 


from a personal! contractual obligation,” express or implied,’ and judgments rendered thereon.“ An obligation that is a legal 
duty arising out of the status of the parties, as opposed to a debt, may be enforced through a court's contempt powers without 


violating a constitutional prohibition on imprisonment for debt.’ 


It has been stated that the word "debt" is of large import, including not only debts of record, judgments, and debts of specialty 
but also obligations under simple contract to a very wide extent.° However, a judgment is not necessarily to be treated as a debt; 


the origin and character of the claim are to be considered. If the claim was for debt, the clause applies.” Provisions abolishing 
imprisonment for debt are frequently held not to apply to obligations to pay taxes or to license fees upon occupations, privileges, 


and similar activities regulations enforced by fine and imprisonment.® It is generally held, however, that a person cannot be 


imprisoned through the failure to pay an inspection fee by making such failure to pay an offense.” Similarly, it has been held that 
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an obligation placed by a municipal code on landowners to pay a fee or charge for garbage and waste collection and disposal 
is not a tax but a charge imposed for a special service performed to the owner by the county and thus constitutes a debt within 


the state's constitutional prohibition against imprisonment for debt; 1 however, there is contrary authority, |! 


Automobile financial responsibility laws have been held not to violate constitutional prohibitions of imprisonment for debt. ra 


Observation: 


Although there is authority to the contrary, it has been held that obligations arising from court orders entered in the course of divorce 
or similar proceedings, requiring the payment of temporary or permanent alimony, attorney's fees, or suit money, are not debts for 


the purposes of a constitutional provision against imprisonment for debt and so may be enforced by imprisonment for contempt of 


court. !? Authority is also divided on this issue with respect to obligations created by court orders for the support of children entered 


in the course of divorce proceedings!“ and obligations created by a property settlement. !5 


Imprisonment for desertion and nonsupport of a child has been held not to violate the constitutional guarantee against imprisonment 


for debt.!° 
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1997); Ex parte Small, 92 Okla. Crim. 101, 221 P.2d 669 (1950); In re Skero, 253 S.W.3d 884 (Tex. App. 
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restricting the attorney, who was ordered by the court to pay judgment and sanctions in a frivolous lawsuit, 
from transferring personal assets did not violate the state constitutional provision prohibiting a person from 
being imprisoned based on a contractual debt. DeGeorge v. Warheit, 276 Mich. App. 587, 741 N.W.2d 384 
(2007). 

3 Voelkel v. City of Cincinnati, 112 Ohio St. 374, 3 Ohio L. Abs. 268, 147 N.E. 754, 40 A.L.R. 73 (1925). 

4 Strattman v. Studt, 20 Ohio St. 2d 95, 49 Ohio Op. 2d 428, 253 N.E.2d 749 (1969). 

Enforcement of court decrees or orders as violating prohibition against imprisonment for debt, generally, 

see § 677. 

In re Skero, 253 S.W.3d 884 (Tex. App. Beaumont 2008). 

Second Nat. Bank v. Becker, 62 Ohio St. 289, 56 N.E. 1025 (1900). 

Belding v. State, 121 Ohio St. 393, 8 Ohio L. Abs. 28, 169 N.E. 301 (1929). 

Am. Jur. 2d, State and Local Taxation § 766. 

Hubbell v. Higgins, 148 Iowa 36, 126 N.W. 914 (1910); State v. McFarland, 60 Wash. 98, 110 P. 792 (1910). 

10 Turner v. State ex rel. Gruver, 168 So. 2d 192 (Fla. 3d DCA 1964). 
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11 Ex parte Small, 92 Okla. Crim. 101, 221 P.2d 669 (1950) (a city ordinance providing for a fine upon a failure 
to pay a fee assessed for handling and treating garbage and trash and further providing for imprisonment for 
the nonpayment of the fine assessed was not violative of the constitutional prohibition where the punishment 
was directed to the neglect or refusal to comply with a public duty imposed by law). 





12 Am. Jur. 2d, Automobiles and Highway Traffic § 169. 

13 Am. Jur. 2d, Divorce and Separation § 776. 

14 Am. Jur. 2d, Divorce and Separation §§ 935, 942. 

15 Am. Jur. 2d, Divorce and Separation § 1010. 

16 Am. Jur. 2d, Desertion and Nonsupport § 72. 
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It is generally held that the term "debt," in the context of a constitutional prohibition against imprisonment for debt, does not 


include damages arising from torts. ! Thus, the right to imprison a judgment debtor in an action based upon a tort exists, even 
though it may be contended that the judgment for damages recovered in such an action constitutes a debt owing by the defendant 


to the plaintiff. Under this rule, defendants in tort actions have been imprisoned without violation of the constitution in actions 

involving many varieties of tort, including— 

— libel.“ 

— assault and battery.” 

— environmental torts.° 

— trespass. ’ 
8 

— replevin. 


— trover and conversion.” 
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Moreover, a constitutional provision that no person is to be imprisoned for debt does not inhibit punishment for tortious acts 


although committed in the procurement of contracts under which the defrauded party suffers loss. 


10 
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75 A.2d 662 (1950). 

Stidham v. Du Bose, 128 S.C. 318, 121 S.E. 791, 33 A.L.R. 645 (1924); Ex parte Milecke, 52 Wash. 312, 
100 P. 743 (1909). 
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Ex parte Berry, 85 S.C. 243, 67 S.E. 225 (1910); Dempsey v. Hollis, 116 Vt. 316, 75 A.2d 662 (1950). 
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1861 WL 1572 (1861). 
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The imprisonment of one who has committed a crime which creates or involves a debt, such as intentionally issuing a bad 
check, ! fraud,” knowingly obtaining the property of another by deception with intent to deprive the owner thereof,” or theft 


of another's property, does not violate a state constitutional provision barring imprisonment for debt.* Similarly, a sentence of 
confinement for failure to collect and remit taxes that one is obligated by law to collect is the result of a penal violation of a 


statute and does not constitute imprisonment for debt.” 


The prohibition against imprisonment for debt does not preclude— 
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— requiring as a condition of probation that a defendant repay loans the defendant obtained from pawnbrokers using stolen 


silver as collateral directly, since this condition relates to the criminal offense for which the defendant was convicted.° 


— a state's withdrawal of a plea offer that is contingent on restitution because the defendant cannot pay restitution.’ 


— denying a prisoner bail while the prisoner's appeal is pending on the theory that the prisoner's financial condition poses a 
risk of flight, since the prisoner has been imprisoned for conviction of criminal acts, and the constitutional prohibition is 


thus inapplicable.® 
On the other hand, criminal prosecution of an employer for violating a labor law provision requiring an employer to pay all 
wages due at least twice each calendar month on regular paydays violates a state constitutional prohibition against imprisonment 


for debt.” 


Fines or penalties arising from a violation of the penal laws of a state or of city or village ordinances are not debts within the 
meaning of a constitutional provision prohibiting imprisonment for debt. ” Hence, imprisonment for the failure to pay a fine 


or other assessment is not an unconstitutional imprisonment for debt. ai 
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imprisonment for debt. State v. Harris, 913 S.W.2d 348 (Mo. Ct. App. E.D. 1995). 

3 Com. v. Smallhoover, 389 Pa. Super. 575, 567 A.2d 1055 (1989). 

A constitutional prohibition against imprisonment for "debt" does not apply to the prosecution of a supplier 

of motor fuel for failure to remit motor fuel taxes collected; the nature of the obligation was not a contractual 

liability to pay money but rather was a failure of a person with the duty to collect taxes on behalf of the 

state to remit that tax to the state. Wisenbaker v. State, 860 S.W.2d 681 (Tex. App. Austin 1993), petition 

for discretionary review refused, (Jan. 26, 1994). 

State v. Froneberger, 81 N.C. App. 398, 344 S.E.2d 344 (1986). 

Malone v. State, 973 So. 2d 1220 (Fla. 4th DCA 2008). 

Jurek v. McFaul, 39 Ohio St. 3d 42, 528 N.E.2d 1260 (1988). 

Reynolds v. Advance Alarms, Inc., 2009 OK 97, 232 P.3d 907 (Okla. 2009), as corrected, (Dec. 16, 2009). 

10 Freeman v. U.S., 217 U.S. 539, 30 S. Ct. 592, 54 L. Ed. 874 (1910); City of Wichita v. Lucero, 255 Kan. 
437, 874 P.2d 1144 (1994) (abrogated on other grounds by, State v. Berreth, 294 Kan. 98, 273 P.3d 752 
(2012)); Payne v. State, 462 So. 2d 902 (Miss. 1984); Mozorosky v. Hurlburt, 106 Or. 274, 198 P. 556, 15 
A.L.R. 1076 (1921); Shafer v. State, 842 S.W.2d 734 (Tex. App. Dallas 1992), petition for discretionary 
review refused, (Feb. 24, 1993). 
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The imposition of fines and courts costs for convictions of aggravated robbery does not imprison a defendant 
for debt in violation of his or her state and federal constitutional rights. Alexander v. State, 868 S.W.2d 356 
(Tex. App. Dallas 1993). 

Murphy v. State, 119 Or. 658, 250 P. 834, 49 A.L.R. 384 (1926). 

Statutes providing for payment of victim assessments as a condition of probation do not violate the 
state constitution's prohibition against imprisonment for debt, where procedural safeguards ensure that no 
defendant will be incarcerated for his or her inability to pay a penalty assessment, including the defendant's 
opportunity at a show cause hearing to prove that the violation was not willful, and the defendant's right to 
petition the court at any time for a reduction based on inability to pay. State v. Campbell, 84 Wash. App. 
596, 929 P.2d 1175 (Div. 2 1997). 





End of Document 


WESTLAW 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 677. Enforcement of court decrees or orders as "debts"..., 16B Am. Jur. 2d... 


16B Am. Jur. 2d Constitutional Law § 677 
American Jurisprudence, Second Edition May 2021 Update 
Constitutional Law 
Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; Lonnie E. Griffith, Jr., J.D.; Janice 
Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, 
Inc.; Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 
IX. Fundamental Constitutional Rights and Privileges 


C. Particular Fundamental Constitutional Rights 


7. Prohibition of Imprisonment for Debt 


§ 677. Enforcement of court decrees or orders as "debts" for purposes 
of prohibitions on imprisonment for debt; contempt proceedings 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Constitutional Lawijimr1106 


A.L.R. Library 


Indigency of offender as affecting validity of imprisonment as alternative to payment of fine, 31 A.L.R.3d 926 
Award of attorneys' fees under sec. 813(a)(3) of Fair Debt Collection Practices Act (15 U.S.C.A. sec. 1692k(a)(3)), 132 
A.L.R. Fed. 477 





The constitutional prohibition against imprisonment for debt has often been sought to be applied to proceedings which are 
the method of enforcement of a decree of an equity court. It is often held that a punishment of contempt of court by such an 
equity court for the violation of a decree does not constitute imprisonment for debt within the meaning of the constitutional 


prohibition.! Under this view, imprisonment for contempt of court of one who is able to pay a lawful debt and who has been 
ordered by the court to do so but who simply refuses to do so is not barred by the prohibition against imprisonment for debt.” 


However, the contrary has also been held,’ so as to invalidate the enforcement through contempt of debts not involving support." 
Under the latter view, an order requiring defendant to pay the balance of a judgment or be placed in jail as punishment for 


ane Dy 45 
missing a deposition is void. 


WESTLAW 


§ 677. Enforcement of court decrees or orders as "debts"..., 16B Am. Jur. 2d... 


Observation: 


Whether a civil contempt order which imposes a penalty of imprisonment violates a constitutional ban on imprisonment for debt 


may depend on whether the court makes any finding as to the person's ability to pay, or takes ability to pay into consideration.° 





With respect to the constitutionality of a statute authorizing the imprisonment of a judgment debtor for the nonpayment of 


attorney's fees’ and costs® in a civil action, the question sometimes depends upon whether the action arises from a contract, 
express or implied, or from a tort. In cases of contract, the courts generally hold that the costs are debts so as to prevent 


imprisonment for their nonpayment, on the ground that the costs are merely a part of, and incident to, the debt.” In cases of 


torts, however, the weight of authority is that the costs are not debts so as to prevent imprisonment for their nonpayment. 19 


Although there is authority to the contrary, it has been held that obligations arising from court orders entered in the course 
of divorce or similar proceedings, requiring the payment of attorney's fees, are not debts for the purposes of a constitutional 


provision against imprisonment for debt and so may be enforced by imprisonment for contempt of court. !! 


Statutes authorizing imprisonment for nonpayment of costs in criminal proceedings have generally been upheld on the basis 


that such costs are not debts within the meaning of the constitutional prohibition against imprisonment for debt. la 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 
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1 Fishman v. Fishman, 656 So. 2d 1250 (Fla. 1995); Sgambati v. Sgambati, 242 N.J. Super. 688, 577 A.2d 
1328 (Ch. Div. 1990); Hall v. Hall, 114 N.M. 378, 1992-NMCA-097, 838 P.2d 995 (Ct. App. 1992); Collins 
v. Collins, 2018-Ohio-1512, 110 N.E.3d 999 (Ohio Ct. App. 8th Dist. Cuyahoga County 2018); McCrary v. 
McCrary, 1986 OK 49, 723 P.2d 268, 72 A.L.R.4th 289 (Okla. 1986). 

2 Santibanez v. Wier McMahon & Co., 105 F.3d 234, 46 Fed. R. Evid. Serv. 517 (5th Cir. 1997); Minor v. 
Minor, 901 S.W.2d 163 (Mo. Ct. App. E.D. 1995). 

3 Mississippi Com'n on Judicial Performance v. Patton, 57 So. 3d 626 (Miss. 2011) (a county court judge's 

action of imprisoning a litigant for failure to pay a civil judgment violated a provision of state constitution 

prohibiting the imprisonment of a person for debt); In Interest of R.H.W. III, 542 S.W.3d 724 (Tex. App. 

Houston 14th Dist. 2018), rule 53.7(f) motion granted, (Mar. 12, 2018). 

A contractual obligation to pay money cannot be enforced by a court's contempt power because of the 

constitutional prohibition against imprisonment for debt. McQuady v. McQuady, 523 So. 2d 785 (Fla. 5th 

DCA 1988). 

Al Ghurair v. Zaczac, 255 So. 3d 485 (Fla. 3d DCA 2018). 

Sidebottom v. Watershed Equine, LLC, 564 S.W.3d 331 (Ky. Ct. App. 2018). 

Stehle v. Zimmerebner, 2016 Ark. 290, 497 S.W.3d 188 (2016). 

State ex rel. Egger v. Marion County Superior Court Civil Div., Room No. 7, 435 N.E.2d 993 (Ind. 1982). 

As a general rule, attorney's fees are considered a debt, and a person cannot be imprisoned for failure to pay 

such fees. In re Richardson, 528 S.W.3d 155 (Tex. App. El Paso 2017). 
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Allee v. State, 462 N.E.2d 1074 (Ind. Ct. App. 1984) (use of the trial court's contempt power to coerce 
payment of the blood test costs in a paternity action was warranted). 

Fishman v. Fishman, 656 So. 2d 1250 (Fla. 1995). 

Ex parte Binse, 932 S.W.2d 619 (Tex. App. Houston 14th Dist. 1996) (failure to pay child support and court 
costs). 

Am. Jur. 2d, Divorce and Separation § 776. 

State v. Campbell, 84 Wash. App. 596, 929 P.2d 1175 (Div. 2 1997). 
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The Constitution of the United States provides that the United States must guarantee to every state a republican form of 
government. Proof of compliance with the guarantee is automatically furnished, with respect to a state entering the union, by the 
action of Congress in admitting the new state.” After a state has been admitted to the Union, the effect of this guarantee appears 


to be to prohibit the state from exchanging its republican constitution for an antirepublican constitution.* The constitutional 
provision that the United States must guarantee to every state a republican form of government has been said to express the full 
limit of national control over the internal affairs of a state, for normally a state's internal affairs are matters of its own discretion, 


subject only to the limitations prescribed by the Constitution.* 


While the Supreme Court, in an early case, stated that the word "state," as it is used in the clause of the Federal Constitution 
guaranteeing to each state a republican form of government, refers to a political community of free citizens occupying a territory 
of defined boundaries and organized under a government sanctioned and limited by a written constitution and established by the 


consent of the governed,> it is clear that this guarantee does not prohibit the direct exercise of legislative power by the people 
of a subdivision of a state in strictly local affairs. The forms of local government in this country have been most varied, running 
all the way from the pure democracy of the town meeting form of government up to such absolute control by the legislature of 
the state that communities have been deprived of any voice in their local affairs. In view of these facts, the opinion has been 
expressed that the constitutional guarantee was intended to apply only to the form of government for the state at large, and not 


at all to the local government prescribed by the state for its municipalities and other subdivisions.° Thus, the commission form 


of local government does not violate the federal constitutional provision.” Similarly, the city-manager form of government is 
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valid.® A constitutional amendment consolidating a city and county government into one and authorizing the people to adopt a 
charter for their government and to amend such charter and to provide for the election or appointment of municipal officers is 


not invalid as exempting a portion of the state from the provisions of the constitution and general laws.” However, it has been 


held that a state cannot grant to a municipality within its boundaries absolute rights and prerogatives beyond recall, since to do 


so would be to permit the creation of a state within a state. ! 


0 


The Supreme Court has recognized that the Guarantee Clause is a restraint upon the political institutions and processes of the 


states. H 
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U.S. Const. Art. IV, § 4. 

§ 683. 

Hammond v. Clark, 136 Ga. 313, 71 S.E. 479 (1911). 

The federal constitutional guarantee of a republican form of government bars amendment of a state 
constitution so as to change the form of the state government to other than a republican form. Downs v. City 
of Birmingham, 240 Ala. 177, 198 So. 231 (1940). 

State of South Carolina v. U.S., 199 U.S. 437, 26 S. Ct. 110, 50 L. Ed. 261 (1905). 

Texas v. White, 74 U.S. 700, 19 L. Ed. 227, 1868 WL 11083 (1868) (overruled in part on other grounds by, 
Morgan v. U.S., 20 Ct. Cl. 533, 113 U.S. 476, 5 S. Ct. 588, 28 L. Ed. 1044 (1885)). 

As used in this sense, the word "state" does not include the District of Columbia. Darby v. U.S., 681 A.2d 
1156 (D.C. 1996). 

Sarlls v. State ex rel. Trimble, 201 Ind. 88, 166 N.E. 270, 67 A.L.R. 718 (1929); State ex rel. Porterie v. 
Smith, 184 La. 263, 166 So. 72 (1935); Hile v. City of Cleveland, 107 Ohio St. 144, 1 Ohio L. Abs. 261, 
141 N.E. 35 (1923); State v. Summers, 33 S.D. 40, 144 N.W. 730 (1913); Walker v. City of Spokane, 62 
Wash. 312, 113 P. 775 (1911). 

The Guarantee Clause is not implicated by a statute that applies only to municipal governments. Fraternal 
Order of Police Lodge No. 165 v. City of Choctaw, 1996 OK 78, 933 P.2d 261 (Okla. 1996). 

Sarlls v. State ex rel. Trimble, 201 Ind. 88, 166 N.E. 270, 67 A.L.R. 718 (1929); Walker v. City of Spokane, 
62 Wash. 312, 113 P. 775 (1911). 

Sarlls v. State ex rel. Trimble, 201 Ind. 88, 166 N.E. 270, 67 A.L.R. 718 (1929); Hile v. City of Cleveland, 
107 Ohio St. 144, 1 Ohio L. Abs. 261, 141 N.E. 35 (1923). 

People ex rel. Elder v. Sours, 31 Colo. 369, 74 P. 167 (1903). 

Kiernan v. City of Portland, 57 Or. 454, 111 P. 379 (1910). 

Minor v. Happersett, 88 U.S. 162, 22 L. Ed. 627, 1874 WL 17301 (1874). 
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Since the Constitution of the United States did not attempt to define the essential elements of a republican form of government, 


it is customary to refer to the forms of government of the original states as approved criteria;! it is universally recognized that 
there was nothing in any of the forms of government prevailing in the original 13 states at the time of the adoption of the 


Constitution which was not consistent with a republican form of government.” 


A republican form of government as guaranteed by the Constitution of the United States has been defined as one which derives 
all its powers directly or indirectly from the people and which is administered by persons holding their offices for a limited 


eriod or during good behavior.” This phrase connotes a government by the people through representatives appointed by them, 
P 


either by direct vote or through some intervening officer or body selected by them and appointed by direct vote for that purpose. 


To be a "republic," under the clause guaranteeing to each state a republican form of government, a state need not parcel 


out powers among different branches in any particular fashion, such as that in the Federal Constitution.’ However, certain 
attributes have been described as characteristic ofa republican form of government, and as not characteristic of an antirepublican 
government. The distinguishing feature of a republican form of government, as required by the Guarantee Clause, is the right 


of the people to choose their own officers for governmental administration, and pass their own laws.° Ina republican form of 


government, the governor or president has only a delegated power and a limited sphere of action.’ In a republic, the tenure 
of office may be for a short or a long period or even for life; yet those in office are at all times answerable, either directly or 
indirectly, to the people, and the power to enact laws and control public servants lies with the great body of the people. From 
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this it follows that each republic may differ in its political system or in the political machinery by which it moves, but so long 
as the ultimate control of its officials and affairs of state remains in its citizens, it will, in the eyes of all republics, be recognized 


as a government of the republican type.® No government is republican in form which fails to secure the purity of elections,” 


and the principle of majority rule is at the foundation of republican systems of government. a 


The right of every citizen of the United States to follow any lawful calling, business, or profession he or she may choose, subject 
only to such restrictions as are imposed on all persons of like age, sex, and condition, is in many respects considered to be a 


distinguishing feature of the republican institutions of this country. !! Due protection of the rights of property has in similar 
manner been regarded as a vital principle of republican institutions, 12 and every republican government is duty-bound to protect 


all its citizens in the enjoyment of the equality of rights. 3 


Comparatively few attempts have been made to define an antirepublican form of government; yet it has been said that if a state 


should, for example, attempt to surrender its powers to an executive for life, with a provision that on his death that authority 


should pass by inheritance to his son, the form of government would no longer be republican. 1 
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2 Kiernan v. City of Portland, 57 Or. 454, 111 P. 379 (1910); Walker v. City of Spokane, 62 Wash. 312, 113 
P. 775 (1911). 

3 Cochran v. Louisiana State Board of Education, 281 U.S. 370, 50 S. Ct. 335, 74 L. Ed. 913 (1930); State 
of Ohio ex rel. Bryant v. Akron Metropolitan Park Dist. for Summit County, 281 U.S. 74, 50 S. Ct. 228, 
74 L. Ed. 710, 66 A.L.R. 1460 (1930). 
A distinguishing feature of this form of government is that people are capable of self-government and have 
the right to choose their own officials for governmental affairs and enact their own laws pursuant to the 
legislative power reposed in representative bodies. This representative system is the essence of the republican 
form of government and is premised upon the fact that the people cannot speak in mass, and the right to 
choose a representative is every citizen's portion of sovereign power. Harris v. Shanahan, 192 Kan. 183, 
387 P.2d 771 (1963). 

4 Walker v. City of Spokane, 62 Wash. 312, 113 P. 775 (1911). 
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From time to time, questions have been raised as to whether particular constitutional provisions or governmental institutions 
fulfill the requirement of a republican form of government. The republican form of government requirement of the Guarantee 
Clause is not violated when States retain the ability to set their legislative agendas and when state government officials remain 


accountable to the local electorate.! The legislative creation and alteration of municipal corporations,” school districts,” or 
drainage districts,* and legislative regulations of the judicial system, such as those requiring counties to pay additional salaries 
of judges, have all been determined to be consistent with a republican form of government.’ Statutory provisions for the recall 


of public officers are also not obnoxious to a republican form of government. 


A state legislature's proposed constitutional amendment allowing the legislature to provide by a general law for forest fire 
protection in counties, to define what constitutes "forest lands," and to provide for the manner of levying and collecting 
assessments and the administration of those assessments does not, on its face, violate the republican form of government 


guarantee, even though the voters in some counties have already voted to impose the levy within their counties.” Proceedings 
under the Clean Air Act, authorizing the Environmental Protection Agency to enforce a regulation which requires a state to 
withhold registration from vehicles that do not comply with applicable pollution standards and procedures, do not violate the 


constitutional guarantee to each state of a republican form of government. An amendment to a state constitution, providing 
that the legislature cannot enact special or local legislation affecting a certain county in the state without the approval of the 


electors of that county, does not conflict with the Federal Constitution's guarantee of a republican form of government.” 
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A statute reorganizing the executive branch of the state government has been held not to be violative of fundamental principles 
of a republican form of government. |? The establishment of commissions to adjust the compensation to be awarded injured 


workers, under a system of industrial insurance, without resort to the courts is also valid under this clause. !! Application of a 
section of a state law shifting the burden of proof to an oil and gas lessee to establish compliance with the implied covenant 
to explore and develop the land to pending litigation did not violate that section of the United States Constitution guaranteeing 


each state a republican form of government. t 


A statute providing for the purchase of school books for free distribution does not deny a republican form of government. is 
A federal statute that preempts state regulation of intrastate motor carrier activities does not violate the Guarantee Clause as 
the statute is a substantive constraint on the power of state governments to regulate intrastate trucking, not a fundamental 


restructuring of the form of state governments. " Also, it cannot be contended that the establishment of a state liquor monopoly 


is tantamount to the creation of a communistic form of government.!> 


Other claims of denial of a republican form of government which have been judicially rejected include claims pertaining to: 


e a statute providing the Secretary of the Interior with authority to acquire trust land for an Indian tribe!® 


e an airport authority's collection of tolls from a toll road!’ 


e a settlement and consent decree in an underlying qui tam action, requiring a county to promote legislation through its county 


executive to ban "source-of-income" discrimination in housing!’ 
On the other hand, taxation for a private purpose is prohibited by the clause of the United States Constitution that guarantees 
to every state a republican form of government, since such a form of government forbids the raising of taxes for anything but a 


public purpose. 19 A state would be in violation of the Guarantee Clause if it permitted private armed forces in the community,” 


Also, the legislature has no power to declare that county recorders elected for a term of two years shall hold office for four 


years, since a republican form of government rests on the right to select public officers for terms fixed in advance.7! 


A claim that a state statute constitutes arbitrary and capricious state action in its irrational disregard of the standard of 
apportionment prescribed by the constitution of a state, or of any standard, effecting a gross disproportion of representation 
to voting population, has been held neither to rest upon nor to implicate the clause in Article IV, § 4 of the United States 


Constitution, providing that the United States shall guarantee to every state a republican form of government.” 


A state's claim for reimbursement against the United States for the expenses it had incurred coping with a "flood" of 
undocumented aliens resulting from the failure of the national government to enforce its immigration and naturalization policies 
was held not to present a justiciable claim for violation of the republican form of Guarantee Clause of the United States 
Constitution, inasmuch as the state suggested no manageable standards by which the court could decide the type and degree of 


immigration law enforcement that would suffice to comply with the strictures of Guarantee Clause.7° 





Observation: 


The constitutional guarantee of a republican form of government in every state applies to states only and does not restrict the power 


of Congress to legislate for the District of Columbia.” 
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The doctrine of separation of powers is an inherent and integral element of the republican form of government and is expressly 
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A state is not forbidden under the Federal Constitution from providing for administrative revocation of a defendant's court- 


ordered probation on the basis of the doctrine of separation of powers.* Likewise, there is no express constitutional provision 


requiring that the doctrine of separation of powers be applied to the states.” 
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The generally accepted view is that the system of direct legislation which has been in common use throughout the various 


state governments since their inception is consistent with a republican form of government, even though it may deprive a state 


legislature of some lawmaking power or powers held by it at the adoption of the Federal Constitution. Accordingly, it has been 


determined that such direct powers of legislation may be exercised by the people through the initiative and referendum process, ! 


on either the state or local level.2 





Practice Tip: 


A challenge under the Guarantee Clause to legislation adopted by the initiative process is not to be undertaken lightly, especially 
in a state where the initiative process has long been sustained by the courts. Such a challenge would require extensive briefing of 
the origins, history, and political theory underlying the Guarantee Clause and how they might bear on the statute at issue. Where 


such analysis is not undertaken, the challenge will not succeed.’ 
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Generally, ! whether a state has a republican form of government under Article IV, § 4 of the Federal Constitution has been held 
to be a political and not a judicial question and therefore to be determined not by the courts, but by the political department of 
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the federal government—that is, by Congress.” Under this view, the decision of Congress is binding on every other department 


and cannot be questioned in any judicial tribunal.’ The republican form of democratic government requires that the judiciary 
refrain from disrupting the elaborate checks and balances which regulate how and by whom decisions are made at local, county, 


and state levels of government.* Thus, the United States Supreme Court has rejected, as nonjusticiable, claims under this clause 


that a state's resolution of a contested gubernatorial election deprived voters of a republican government? or that any of the 
following negated a republican form of government: 


e the initiative and referendum process 
e a municipal charter amendment by municipal initiative and referendum” 
e a state's constitutional amendment procedure? 


e delegation to a court of power to form drainage districts” 


e invalidation of a state reapportionment statute by referendum!? 


e a workers' compensation law!! 


e a state constitutional provision stating that a state statute cannot be held unconstitutional by the state supreme court except by 
a concurrence of least all the members of that court but one!” 


e a statutory delegation to an international cancer research agency authority to identify carcinogens!* 


e state legislature's argument that the state's independent congressional redistricting commission cannot be a repository of 


legislative authority because it is not a representative body!* 


e delegation to an agency of the power to control milk prices!> 
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Article IV, § 4 of the United States Constitution! not only provides that the United States must guarantee to every state a 
republican form of government, but also that the United States shall protect each of them against invasion and, on application of 


the legislature, or of the executive when the legislature cannot be convened, against domestic violence.” Referring to the latter 
portion of the provision, the Supreme Court long ago stated that it rested with Congress to determine upon the means proper to 


be adopted to fulfill this guarantee.’ Thus, it has been recognized that Congress has the duty of suppressing sedition within a 


state under its obligation to guarantee to every state a republican form of government.“ 


Not only can the Congress and the President employ force to suppress domestic violence within the states, but the federal courts 
also can use their process and federal marshals to protect citizens in their federal rights from mobs and other forms of domestic 


violence." Moreover, since the people of a state have guaranteed to the people of the United States to maintain a republican 
form of government, they not only have the right to protect themselves and their chosen form of government from attack from 


any source, but it is also their duty to do so.° 
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Like the Guarantee Clause, the clause providing for protection against invasion has been found to give rise to claims that are 
nonjusticiable political questions. A state presents a nonjusticiable political question when it claims that the United States violates 
the Invasion Clause by failing to stop the intrusion of illegal immigrants where the political branches of United States have not 
determined that an "invasion" has actually occurred.’ This is because "[iJn order for a state to be afforded the protections of the 
Invasion Clause, it must be exposed to armed hostility from another political entity, such as another state or foreign country that 


is intending to overthrow the state's government." 
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